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I. LIMITATIONS OVER “ON,” “AT,” OR “AFTER” THE DEATH OF 
THE FIRST TAKER 


HERE in any conveyance, whether by will or by deed, land 

V \ is limited to A, with no language expressly descriptive of the 
size of his estate, and there is a further limitation to B “on,” 

or “at,” or “after” the death of A, the conveyance is regularly construed 
to create a life estate in A, with a vested remainder in fee in B.* Since the 
limitation to B is not qualified with respect to the time or circumstances of 
A’s death, no other construction is reasonably possible. When a future 
interest has been so limited that it is certain to come into possession upon 
the death of the prior taker, the latter’s estate is naturally considered to 
be a life estate unless a contrary intent has been clearly expressed. The 
prime attribute of a life estate is its terminability at the death of the owner 
thereof; at common law, any estate so terminable was necessarily a life 
estate.? This result, furthermore, is entirely consistent with the provision 
in the Illinois Statutes that every estate conveyed shall be deemed a fee 
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* Hill v. Cinna 15 Peat oi 908) Mtv. McCartney, 18 Ill. 129 (1856); 
Bergan v. Cahill, 55 Til. 160-(2870). The same rule of construction is applied even though 
the first taker is expressly given a power to consume the corpus of the property, Hamlin v. 
US. Express Co., 107 Til. 449 (#1 ; Bradley v. Jenkins, 276 Ill. 161, 114 N-E. 582 (1916). 

+ Whether this statemeti fe wh and completely accurate depends upon the view taken 
in respect to the estate of a tenant in fee tail special after possibility of issue is extinct. The 
estate was certain to end with the death of the tenant, who had no power to bar the entail by 
fine or recovery. He was in the same position as a tenant for life without impeachment for 
waste. See Challis, Real Property a91~2, 339 (3d ed. 1911). It would seem that he might 
properly be said to have only a life estate. 
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simple “if a less estate be not limited by express words, or do not appear 

to have been granted, conveyed or devised by construction or operation 
of law.’ The creation of an estate certain to come into possession at the 
death of the first taker sufficiently manifests the intent to create in such 
first taker a life estate only.‘ 

After the operation of the Statute of Uses iciee into recognition new 
legal interests of the executory type, corresponding to springing and shift- 
ing uses theretofore valid in equity, it would have been entirely reasonable 
to admit the possibility of limiting over a fee simple on the death of the 
owner without regard to the time or circumstances of his death. If the in- 
tent has been clearly expressed to create a fee simple with such a limitation 
over, there is nothing in public policy that requires the expressed intent to 
be defeated. Seldom, however, would a conveyor actually intend to create 
a fee simple with a limitation over that is certain to come into possession 
at the death of the fee simple owner, since, for practical purposes, the dis- 
tinction between a life estate and a fee simple subject to an executory lim- 
tation over “‘on death” of the first taker is but slight.’ In all cases where 
the language is not specific, the construction should be that a life estate 
has been created. It was recognized, however, in Vinson v. Vinson,° that 
the concept of a fee simple with an executory limitation over that is cer- 
tain to take effect in possession at death was possible. That case involved 
the construction of a deed of a rather common type wherein the grantor 
provides that the conveyance shall “take effect at my death,” or uses 
language of equivalent meaning. Usually the Illinois courts have con- 
strued such a deed to reserve to the grantor a life estate, and to create a 
remainder in the person named as grantee.’ In the Vinson case, neverthe- 
less, the appellate court gave clear recognition to the possibility of con- 
struing such a deed to create an executory interest (a springing use exe- 
cuted by the Statute of Uses) in the grantee, and to leave in the grantor 

| until his death the fee simple title. If a fee simple can be made terminable 
by a springing executory interest limited in defeasance of the fee in the 


3 Ill. Rev. Stat. (1939) c. 30, § 12. 
4 See Turner v. Hause, 199 Ill. 464, 468-9, 65 N.E. 445, 445-6 (1902) . 


5 Two principal @ifferences exist. The owner of a defeasible fee has more extensive privi- 
leges of user than a life tenant, Gannon v. Peterson, 193 Ill. 372, 62 N.E. 210 (1901). The 
widow of the owner offydefeasible fee is entitled to dower; the widow of a life tenant is not so 
entitled, Aloe v. Lowe, 278 Ill. 233, 115 N.E. 862 (1917). 


* 4 Til. App. 138 (187g. 7 


7 Latimer v. Latimer, 174 Bl. 418, 51 N.E. 548 (1898); Shackelton v: Sebree, 86 Ill. 616 
(1877). 
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grantor, there is no reason why it may not likewise be made terminable 
by a shifting executory interest limited on the death of a prior grantee.* 
What language is sufficient to create a fee simple with a certain execu- 
tory limitation over “on death,” would seem to be a problem of construc- 
tion of intent. Where the grant to the first taker contains words of in- 
heritance (“‘heirs’’).or their equivalent, and there is no express statement 
that the first taker shall have a life estate only, the intent to create a fee 
simple with an executory limitation, rather than a life estate with a re- 
mainder, may be thought indicated., The decision of the Illinois Supreme 
Court in Ashby v. McKinlock,? affords some support for this view. The 
actual issue in that case was whether the plaintiff, who was suing for spe- 
cific performance of a contract to convey land, had marketable titley The 
plaintiff derived title under the will of her uncle, the third clause of which 
read as follows: “I therefore will and bequeath all my estate, both real 
and personal, to my beloved niece, Martha Isabella Kerr [the plaintiff] 
.. and do make her my sole heir of all my earthly possessions, without 
bond or surety.” The eighth clause of the will provided: “+ 
said niece and heir should marry and leave no issue, then said estate s 
go to my brothers and sisters or their children.” And the ninth clause: 
“If my said niece and heir should leave living issue at her death then said 
estate will go to said issue, .. . .”. The court denied the prayer for specific 
performance, declaring that the plaintiff had a fee simple which was sub- 
ject to an executory devise over (rather than a fee simple absolute) ; and it 
further declared most emphatically that the gifts over could not cut down 
to a life estate the fee simple which the testator had given the plaintiff in 
clear and sufficient terms. The language of the opinion indicates that the 
court realized that there were two gifts over—one to the surviving issue of 
the plaintiff, and the other to the brothers and sisters of the testator or 
+ Tt should be moted that the situation here discussed there is no valid objection to the 


limitation over on the ground that it constitutes a restraint upon alienation. The owner of a 
cers asl a vey eee ee. Every executory limitation over 


r RN ca thls tsa gece tor sionacing io vod 

tion over on death of the first taker without issue impairs the 

p ea ne tren over Covina 00 

come into possession Om sain the first taker undoubtedly is an even greater practical 

deterrent to alienation, but that fact should not render it invalid. See Schnebly, Restraints 

upon the Alienation of Legal Interests, 44 Yale L. J. 961, at 962-3 (1935). Nor can it reason- 

ably be contended that the executory limitation over is “repugnant” to the fee simple in the 
first taker, ibid., at 1198 ff. 


9 271 Ill. 254, 111 N.E. ror (1916). 
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their descendants—and it would seem that the court thought that one or 
the other of these gifts would vest at the death of the plaintiff. If that was 
the view taken by the court, then we have an example of a fee simple de- 
feasible on the death of the owner thereof under any circumstances that 
can possibly exist at the time of his death. It is strange, however, that the 
court should have repudiated so emphatically the contention that the 
plaintiff took only a life estate, and yet have failed to indicate any appre- 
ciation of the fact that, upon the construction adopted, she had, for prac- 
tical purposes, but little more than such. 

Later decisions of the Illinois Supreme Court have-manifested a strong 
tendency to construe even such language as appeared in the Ashby case to 
create only a life estate in the first taker.*° In view of these later cases, 
there appears to be little likelihood that the tourt will hereafter give prac- 
tical effect to the concept of a fee simple certain to be divested at death, 
which was admitted as a possibility in the Vinson case and seemingly as a 
possibility in the Ashby case. 

\ Where the estate of the first taker is not expressly delimited, and a fu- 
ure interest is created which is not certain to come into possession on 
eath of the first taker, it would seem that the first taker should have a 

fee simple subject to an executory limitation over. This is the regular con- 

struction where the gift over is conditioned upon the occurrence of such 
an event as the death of the first taker without issue surviving.", By anal- 

*° Holding that the first taker has only a life estate despite the fact that words of inheritance 
were used in the limitation to him, and despite the further fact that his estate was not expressly 
stated to be a life estate: Drager v. McIntosh, 316 Ill. 460, 147 N.E. 433 (1925); Liesman v. 
Liesman, 331 Ill. 287, 162 N.E. 855 (1928). In both these cases, the construction adopted made 
the future interests contingent remainders, destructible in Illinois prior to 1921, when section 
40 of chapter 30 of the Illinois Revised Statutes (1939) became effective. In the former case, 
such destruction had actually been accomplished. Had the court held the devises to create 
fees simple subject to executory limitations over, the latter would have been indestructible. 

Where in a will the testator has devised land to one and “his heirs,” and has at the same 
time expressly declared that such person shall take only a life estate, the Illinois Supreme 
Court has construed the devise to create a life estate only, Wallace v. Bozarth, 223 Ill. 330, 
79 N.E. 57 (1906); Siegwald v. Siegwald, 37 Ill. 430 (1865). Contra: Lambe v. Drayton, 
182 Ill. 110, 55 N.E. 189 (1899); cf. Rissman v. Wierth, 220 Ill. 181, 77 N.E. 108 (1906). See 
Kales, Estates, Future Interests and [legal Conditions and Restraints in Illinois § 182 (2d ed. 
1920). 

Similar language in a deed has likewise been construed to create a life estate only, Miller v. 
Mowers, 227 Ill. 392, 81 N.E. 421 (1907). In this situation, however, the decision may depend 
upon application of the rules governing conflict between the granting clause of the deed and its 
habendum. See Roof v. Rule, 348 Ill. 370, 180 N.E. 807 (1932); Nave v. Bailey, 329 Ill. 235, 

160 N.E. 605 (1928); Harder v. Matthews, 309 Ill. 548, 141 N.E. 442 (1923); Morton v. 
Babb, 251 Ill. 488, 96 N.E. 279 (1911). 

* Smith v. Kimbell, 153 Ill. 368, 38 N.E. 1029 (1894); Fifer v. Allen, 228 Ill. 507, 81 N.E. 
1105 (1907); Wilson v. Wilson, 261 Ill. 174, 103 N.E. 743 (913). 
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survive-A, it ought to be held that A takes a fee simple anne to defeas- 
ance only in the event that B should survive him. The statute heretofore | 
cited, making every conveyance prima facie one in fee simple, seems to re- 
quire this result, since there is no express provision for the contingency of 
B’s death before that of A. To hold that A would take but a life estate, 
with a contingent remainder in B, would result in the leaving of a re- 
version in the conveyor or his heirs. If the conveyance should be by will, 
there may be two objections to this construction. Not only does it appear 
inconsistent with the statute above mentioned, but it also results in a par- 
tial intestacy in many instances.” The Illinois Supreme Court, however, 


has shown an inclination to hold that such limitations create a life estate[ —~ 


followed by a contingent remainder."? While this view seems erroneous, i 
is not difficult to perceive how the mistake has occurred. A life estate fol- 
lowed by a contingent remainder conditioned upon the remainderman’s 
survival of the life tenant is of common occurrence. It is easy to fall into 
the error of concluding that every future interest conditioned upon sur 
vival by the donee therein of the first taker is a contingent remainder : 
The conclusion that the first taker has but a life estate then follows nat ; : ‘ 
urally. 

Where the estate of the first taker is not expressly described, and tw 
or more future interests are created, one or the other of which must cer 


tainly vest on the death of the first taker, he should be held to have a lif 


estate only. The situation is essentially the same as where a single f 
ture interest which is certain to vest on death of the first taker is limited. 
An illustration is a limitation to A, and on his death in fee to his surviving 
children if any; and if he shall leave no children, to B in fee. Such alterng- 
tive limitations over are frequently spoken of as limitations which “ex-) 


+ Where the gift over is of the residue of the testator’s estate, the construction criticized in 
; the same is true where the gift is of specific prop- 
erty and the will does ; contains reaiduary clause. It has frequently been said that courts 
will adopt any reasonable construction to avoid such an intestacy. “It has been said that the 
idea of any one deliberately purposing to die testate as to a portion of his estate and intestate 
as to another portion is so unusual in the history of testamentary dispositions as to justify 
almost any construction to avoid it,” Scofield v. Olcott, 120 Ill. 362, 374, 11 N.E. 351, 354 
(1887); see Welch v. Caldwell, 226 Til. 488, 405, 80 N.E. 1014, 1016 (1907). 

3 McClintock v, Meehan, 273 Ill. 434, 113 N-E. 43 (1916). In Bushman v. Fraser, 322 Ill. 
579, 153 N.E. 6x1 (1926), the court stated the same conclusion, although the issues of the case 
did not necessitate a decision on the problem whether the limitations created a life estate with 
a contingent remainder or a fee simple subject to an executory devise over. Since the first taker 
was survived by the donee in the gift over, the result would have been the same on either 
contruction. 


“4 Healy v. Eastlake, 152 Ill. 424, 39 N.E. 260 (1894). 
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\ haust the possible contingencies.’”** Many limitations over which might 
seem to fall into this category can be shown not to exhaust literally all 
possible contingencies. For example, there may be a devise to a child of 
the testator, A, and on his death to his surviving children if any; and if 
none, to the other surviving children of the testator. Since by the usual 
rule of construction the other children of the testator must survive A in 
order to participate in the gift over, there is obviously a possibility not 
covered in the limitations; for A may die leaving no surviving children, 
and yet there may be at his death no living children of the testator. While 
the limitations over do not exhaust the possible contingencies, they may 
be sufficiently exhaustive in their scope to warrant the conclusion that 
the testator intended A to have only a life estate.” The testator may well 
have thought that he had provided completely for disposition of the land 
at the death of A. In fact, he has made such provisions that it is highly 
probable that one or the other of the future interests created will actually 
vest. As an indication of the intent to create a life estate only in A, such 
provisions may be sufficient."’ 


*s Kales, op. cit. supra note 10, at § 165; Rest., Property § 1e8, comment c (1936). 


*6In Kleinhans v. Kleinhans, 253 Ill. 620, 97 N.E. 1077 (1912), it was held that a devisee 
took only a life estate though the court apparently recognized the fact that the limitations 
over did not literally exhaust all possible contingencies. 

17 For clear cases of limitations over which do not exhaust all possible contingencies, and 
which, therefore, are compatible with a fee simple in the first taker, see Stoller v. Doyle, 257 
Ill. 369, 100 N.E. 959 (1913); Cutler v. Garber, 289 Ill. 200, 124 N.E. 441 (1919). 

In Drager v. McIntosh, 316 Ill. 460, 147 N.E. 433 (1925), the first limitation over was to the 
heirs of the body of the first taker. The second limitation was in this language: “‘in case any 
of my said children shall die leaving no . . . . children or descendants of . . . . children, then 
the interest of such deceased child shall go to the remainder of my said children or to the 
descendants of such as may be dead ” In construing this second gift over, it may be 
possible to hold: (a) that the phrase “‘remainder of my said children” refers to other children 
of the testator living at his death; (b) that the limitation to such children is not absolutely con- 
tingent upon their survival of the first taker; (c) that the descendants of a deceased child are 
merely substituted for their parent in cases where such child has died in the life of the first 
taker leaving descendants surviving him; (d) that where a child has died in the life of the first 
taker without leaving descendants surviving him, his heirs are entitled by descent from him to 
the share he would have taken if living. If the construction above indicated were adopted, the 
two limitations take 1 together would literally exhaust all possible contingencies, since one or 
the other must vest. The actual decision in the case was that the first taker had only a life 
estate, but no particular consideration was given to the problem of the precise construction of 
the second gift over. 

Where the first gift over is to the surviving issue of the first taker, and the second gift over 
is to the “heirs” of the testator in the technical sense of the term, the two limitations may be 
taken to exhaust all possible contingencies. While it is possible that the testator may leave no 
“theirs” at his death, this possibility is so remote that he must certainly have thought that 
he had made a complete disposition of the property at the death of the first taker; he may, 
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If LIMITATIONS OVER ON THE DEATH OF THE FIRST TAKER IN LANGUAGE 
WHICH IMPLIES A CONTINGENCY 


Where property is conveyed to A without express description of his 
estate, and there is a limitation over “if he shall die,” or “in event of his 
death,”** or “in case of his death,” a difficult problem of construction is 
presented. All the forms of expression quoted suggest a contingency in 
respect to the death of A, but do not explicitly state the nature of that 
contingency. There can be nothing contingent about the fact of death, 
which is certain to occur at one time or another. If there be a contingency 
implied in the language, it must clearly have reference to either the time 
or the cireumstances of death. 


A. LIMITATIONS IN DEEDS 

If the conveyance is by deed, the explanation of the implied contingen- 
cy is especially difficult. In this situation, the only explanation that oc- 
curs to one is that the grantor intended the gift over to become operative 
in possession only if the first taker, A, should die before the donee of the 


therefore, be considered to have expressed his intent to give such first taker a life estate only. 
Such a case is Thomas v. Miller, 161 Ill. 60, 43 N.E. 848 (1896). 

Where the first limitation over in substance is to the children of the first taker who shall 
attain the age of twenty-one, and the second limitation over is to named persons on death of 
the first taker “‘leaving no children,” a difficult case is presented. Since the estate of the first 
taker by hypothesis is not described as a life estate, it cannot be assumed a priori that it is 
such. Taking the language literally, it is clear that the exact effect of the gifts over cannot 
in all instances be determined at the death of the first taker. He may die leaving children under 
the age of twenty-one. The first gift over, therefore, may not vest at his death. If the second gift 
over is taken literally to mean that the first taker must die without children surviving him, it 
cannot vest at his death in the case supposed. Nor can the second vest at his death if it be con- 
strued to refer to death of the first taker without leaving children who shall attain the age of 
twenty-one at any time. It is submitted that the first taker’s estate is a fee simple with execu- 
tory limitations over which may divest that fee either at his death or at some time subsequent 
thereto. It was held, however, in King v. King, 215 Ill. 100, 74 N.E. 89 (1905), that limitations 
similar in form to those stated gave the first taker a life estate only. 

Where the second limitation over is contingent upon the survival by the donee therein of the 
death of the first taker, there is also a possibility for which neither limitation over provides. 
In several cases of this however, it has been held that the first taker has but a life estate, 
Johnson v. Johnson, 08 Hil. 564 (1881); Furnish v. Rogers, 154 Ill. 569, 39 N.E. 989 (1895); 
Johnson v. Askey, 190 Til. 58, 60 N.E. 76 (1901); Liesman v. Liesman, 331 Ill. 287, 162 N.E. 
855 (1928); cf. Kleinhans y. Kleinhans, 253 Ill. 620, 97 N.E. 1077 (1912); Lachenmyer v. 
Gehlbach, 266 TL 11, 107 N.E. 202 (1914); Johnson v. Boland, 343 Ill. 552, 175 N.E. 704 
(1931). 

For further discussion of gifts over which exhaust all possible contingencies, see Sub- 
division IV C infra. 


8 In Evans v. Van Meter, 320 Ill. 195, 150 N.E. 693 (1926), the gift over was “‘in default 
of” the death of the first taker. The court construed the quoted phrase as equivalent to “in the 


event of.” 
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in should survive A. The court must choose between this construction, 

and the construction that A takes only a life estate despite the implica- 

_ tion of a contingency in respect to his death. If the limitation to A con- 

\ | tains words of inheritance or their equivalent, it would seem preferable to 

\| construe the limitations of the deed to create a fee simple in A, defeasible 
on his death before that of B. 

In Cover v. James,’® a deed conveyed land to H and W, and contained 
this provision: “In case of the death of either . . . . the other to have the 
whole of said property... . . ” The court construed the deed to create an 
estate for joint lives in H and W, with a contingent remainder in fee to the 
survivor. So far as the actual decision was concerned, it was immaterial 
whether it was put on the ground indicated, or on the ground that H and 
W each took an undivided half of the land in fee as a tenant in common 
with the other, and that there was an executory limitation over as to each 
half in event of the death of the particular cotenant during the life of the 
other. By either theory, a fair result could be attained, and effect could 
be given to the implication of contingency in respect to death.”° 

Where, however, a deed conveys land to A, and in event of his death to 
B, no cotenancy is created, and the construction adopted in the Cover case 

is not possible. Either the implication of contingency must be disregard- 
\ ed, and the deed construed to create only a life estate in A; or the deed 
must be construed to create in A a fee subject to divestiture if he shall die 
in the lifetime of B. In the absence of words of inheritance or other lan- 
guage indicative of a fee simple in the limitation to A, neither construc- 
tion can be said to have any great weight of argument in its favor, al- 
though it may be suggested that the statutory presumption” of a fee sim- 
ple supports the second construction above stated. 


| gift over. That is, there is an executory limitation over if the donee there- 


B. LIMITATIONS IN WILLS 





I, PRIMA FACIE CONSTRUCTION 
If the conveyance be by means of a devise in a will, two possible expla- 
nations of the implication of contingency are apparent» First, it is possible 


** 217 Ill. 309, 75 N.E. 490 (1905). 

*° It can be argued that since one of the two devisees must in normal course of events die 
before the other, the death of one in the life of the other is not a contingent event; and, there- 
fore, that neither the construction adopted by the court, nor the alternative suggested in the 
text above, gives effect to the implication of contingency. It may be answered, that while one 
must die first, it is uncertain which one will die first; that as to each cotenant, his survival of _— 
the other is a contingency. This fact may readily explain why the implication of contingency 
crept into the language of the will, even though it be admitted that the language does not 
easily suggest the true nature of the contingency implied. 
Til. Rev. Stat. (1939) c. 30, § 12. 


i 
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that the testator intended the limitation oyex to vest in possession only in 
the event that A should die in the life of him, the testator. Secondly, it 
is possible that the testator intended the limitation over to become effec- 
tive only if A should die before B, the donee in the gift over, thus making 
the gift over contingent on B’s survival of A. While either of these two 
constructions would supply the contingent element that the language 
seems to involve, the former would usually appear preferable,” A testator 
may naturally be expected to look forward to the time of his own death, 
when his will becomes operative, and to think about the death of his first 
devisee with respect to that event, rather than with respect to an event 
probable to occur at a more remote point of time. It seems more likely, 
therefore, when he suggests a contingency in respect to the death of A, 
that such contingency is the death of A in the life of him, the testator, 
rather than the death of A before that of B, which would be a more re- 
mote event if bot A and B should survive the testator. 

The authorities, therefore, have quite generally agreed that a devise to 
A without description of his estate, followed by a limitation over on his 
death in terms implying a contingency, is to be construed prima facie to 
mean the death of A in-the li 23 The pressure to adopt this 
construction wodld be eect ten eis limitation to A should con- 
tain words normally descriptive of a fee siniple;-such-as “heirs,” “in fee,” 
etc. These words being entirely inconsistent with the intent to give A only 
a life estate, a second cogent reason would exist for adopting the construc- 
tion stated. 

The adoption-of this construction-makes the gift over substitutional, 
and not suscessive. If the gift over ever takes effect in possession, it so 
takes effect at the death of the testator, and creates a present interest. If 
the first taker survives the testator, he takes an indefeasible fee simple. 
The limitations over can never operate to divest a fee simple in A after the 
fee has once come into possession at the death of the testator. 

2. EVIDENCE REBUTTING TMB PRIMA PactE comsrauction 

The rule stated in the preceding subdivision is but a rule of construc- ¥ 
tion. Wherever, therefore, there is sufficient language in the context of 
the devise to show that the testator referred to a death of A after his own 
death, the intent thus manifested must prevail. Since wills exhibit an in- 
finite variety of phraseologies, no very specific criteria can be stated where- 
by to determine what language sufficiently manifests the intent of the tes- 

2 Note remarks of the court in Tomlin v. Laws, 301 Ill. 616, 619, 134 N-E. 24, 25 (1922). 

23 Tbid.; DeHaan v. DeHaan, 309 Ill. 323, 141 N.E. 184 (1923); Evans v. Van Meter, 
320 Ill. 195, 150 N.E. 693 (1926); Knight v. Knight, 367 Ill. 646, 12 N.E. (ad) 649 (1938). 

24 Tomlin v. Laws, 301 Til. 616, 619-20, 134 N.E. 24, 25-6 (1922). 
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tator to make the gift over operative in event of a death after his own. 
Certain Illinois cases would seem to call for particular comment in this 
connection. 

In Tomlin v. Laws,* the will before the court made a devise to “my 
child, as yet unborn,” with a gift over “in the advent of the death of my 
child,” to the testator’s wife for her life, and then over to his brothers and 
sisters. At the time the will was executed, the testator was so injured that 
he must have contemplated death within a short period. He did in fact 
die about a month after execution of the will, and the child in gestation at 
this death was born two months later. Under these circumstances, it would 
appear extremely doubtful whether the testator could have referred to 
death of the unborn child in his own life. The court, nevertheless, thought 
that the usual rule should apply, remarking, however, that if he contem- 
plated death of the unborn child after his own death, it was a death of the 
child at birth that he had in mind. Obviously, either the construction 
adopted by the court or the alternative suggested by it would reach the 
same result, since the child was born alive in due course. 

In Knight v. Knight,* the will devised real estate to a son and a daugh- 
ter, “with the provision that the same not be sold until at least twenty 
years after my decease, and in the event of the death of either of the two 
named heirs the real estate is to be the property of the survivor.’’ The 
court construed these provisions to refer to death in the life of the testa- 
tor. It may be noted, first, that in Cover v. James,?” discussed previously, 
similar limitations in a deed were held to create an estate for joint lives, 
with a contingent remainder to the survivor. There was in that case no 
period prior to actual operation of the instrument to which the event of 
death could be referred. In that case, moreover, the limitation was to a 
husband and wife. In the case of a limitation to a son and a daughter, as 
in the Knight case, it may be doubted whether the father would have in- 
tended to create either a joint life estate with remainder to the survivor, 
or a cotenancy in fee with an executory limitation over as to each undivid- 
ed interest in event of the death of the owner of such undivided interest 
before the death of the other cotenant. Either of these two constructions 
would exclude from all future benefit the children of the cotenant dying 
first. The second point of comment on this case relates to the fact that 
there was a prohibition upon sale of the premises for a period of twenty 
years. Such a prohibition was probably void as a restraint upon aliena- 

#5 301 Ill. 616, 134 N.E. 24 (1922). 

*6 367 Ill. 646, 12 N.E. (2d) 649 (1938). 

*7 217 Ill. 309, 75 N.E. 490 (1905). See discussion in the text supra, at note 19. 
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tion,”* but nevertheless, the close association in point of language between 
this prohibition and the gift over “‘in the event of” death suggests strongly 
that what the testator had in mind was the death of one of the two children “ 
within the twenty-year period. This suggestion would be the more plausi- 
ble if it should appear that both children were very young at the time the 
will was executed. The rule of construction which the court actually ap- 
plied related the death mentioned in the instrument to the life of the tes- 
tator. That rule, as we have seen, arose out of the necessity to explain the 


contingent character of the language. Where-there-is som { \ 
et eee eee oe | ia 
lated with reason, the need for the application of the rule ceases. A t 
tator usually contemplates that his devisees will survive him;?? when he 
has any different idea in mind, he is likely to state it explicitly. ““Death”’ of 
the devisee should not be construed to mean death in the life of the tes 
tor unless there is no other construction which will give reasonable eff 
to the language employed.** It may well be thought that in the Knig 
case the testator intended the gift over in event of death to be operative 
only if either child should die before expiration of the twenty-year period. 
In DeHaan v. DeHaan,* the testator devised his real estate in trust for 
the term of ten years, directing that 34% of the net income therefrom be 
paid to his wife, and 66% to three children; he further directed that on 


termination of the trust, the real estate should be divided among the wife 
and said three children in the proportions above indicated. By another 
clause of the will, the testator gave his wife 34% of his personalty; and by 
yet another clause he provided that the interest taken by the wife under 
the will should go “in case of her death” to a son. The court held that the 
gift over “ini case of her death” referred to a death in the life of the testa- 


26 A restraint on the alienation of a fee is void in Illinois, even when limited to a period of 
years, McNamara vy. McNamara, 293 Ill. 54, 127 N.E. 130 (1920); McFadden v. McFadden, 
302 Ill. 504, 135 NE. 31 (1922). Query, however, whether the restraint should necessarily 
be void where the fee of the first taker is defeasible for the same period by a limitation over 
on his death within that period. See Schnebly, op. cit. supra note 8, at 991-2. 

29 Se¢ note go infra. 

3° Where a devise is to A for life, remainder to B, and “in event of” his death to C, death of 
B in the life of A is meant, according to the authorities, 1 Tiffany, Real Property 77 (2d ed. 
1920); Theobald, Wills 743 (8th ed. 1927). This holding carries out the principle stated in the 
text above, that death should be referred to a point of time after the death of the testator if 
that is possible. Where the limitations are to A for life, and ‘in event of’’ his death ‘without 
issue surviving,” to B, it should be npted that the contingency implied in the phrase “in event 
of” is actually explainedin the language following. In such a case, therefore, there is less pres- 
sure to construe “death” to mean death in the life of A. Cf. Kleinhans v. Kleinhans, 253 Ill. 
620, 97 N.E. 1077 (1912). And see the subsequent discussion in the text, Subdivision IV D. 

3 309 Ill. 323, 141 N.E. 184 (1923). 
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* tor, and that since the widow had survived the testator, she took 34% of 
the personalty absolutely, and 34% of the corpus of the realty on termina- 
tion of the trust. It must be noted that the gift over in this case was ap- 

‘plicable to both the realty and the personalty. If the realty alone had been 
involved, the death referred to might plausibly have been construed to be 
death after that of the testator, but during the trust period of ten years. 
In respect to the personalty, however, death during this period could 
scarcely have been intended: the will evidently contemplated immediate 
payment over to the widow of her share of the personalty, and there 
would have been no apparent reason for limiting over her interest therein 
on the event of her death after she had come into actual possession and 
enjoyment, but during a ten-year period which had no relationship to the 
personalty. It is always a dubious construction of language to interpret it 
to mean one thing in respect to one kind of property, and another thing in 
respect to a different sort of property; it is highly unlikely that the testator 
in referring to the death of his wife had more than one point of time in his 

| mind. The decision, therefore, which construed death to mean death in 
the life of the testator, was probably correct. It may be further remarked, 
that there was in this case no close association in point of language be- 
tween the reference to the ten-year period of the trust and the limitation 
over “‘in case of her death.” 

Occasional cases are found in which there has been a devise to A for life, 
and “in the event of his death,” to B. In this situation, the limitation to 
B is construed to create a remainder;* it is not a substitutional limitation 
conditioned on the death of A in the life of the testator. At least two 
reasons support this conclusion. First, any limitation following an estate 
which is explicitly described as a life estate would naturally be construed 
to be a remainder. Secondly, to construe the limitation to B as substitu- 
tional, depending for its effect on the death of A in the life of the testator, 
would cause a partial intestacy in many instances. If A should survive = 


death. If there were no residuary clause in the will, Sit fhe fnitations 
were of the residue of the estate, a partial intestacy would be inevitable. 
It has seemed to be the better result, therefore, to construe the limitation 
to B as a vested remainder, to come into possession on the death of A after 
that of the testator, even though this construction fails to give effect to 
the implication of contingency in respect to the death of A. 

[ It might be contended that the limitation to B should be construed as a 







contingent remainder, conditioned on B’s surviving A, thus giving effect to 


# Millikin Nat’l Bank v. Wilson, 343 Ill. 55, 174 N.E. én degen Landes, 
277 Ill. 440, 115 N.E. 539 (1917). 
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the implication of contingency arising from the language “‘in event of his 
death,”’ employed in the gift to A. The writer believes, however, that such 
implication of contingency in respect to the remainder is not justified. 


remainder ought nob lightly-ta.be construed es contingentthus creating a 
possibility o Oe Oe eee eee 
sible the destruction of Temainder where common law rule of de- 


structibility of contingent remainders continues in force.** It would seem 
likely, moreover, in cases of this description that the language of con- 
tingency has crept ifito the will without mature consideration on the part 
of the testator because of the fact that, in normal course of events, the re- 
mainderman, B, cannot take in person unless he survives the life tenant, A. 
This fact, present to the mind of the testator, may have induced the 
expression importing contingency when no condition was actually in- 
tended. 

An interesting variation of the type of case last discussed is Millikin 
Nat'l Bank v. Wilson.*4 In that case, the will made a gift to a son for his 
life, and “in the event of his death,” to his widow; and “in the event of the 
death of his widow,” to the son’s children for their lives; and then to 
certain nephews, etc., “living at that time.” It was held that the gifts to 
the son’s widow and to his children were not substitutional, but were suc- 
cessive. While the decision could rest on the simple proposition that a 
gift “in the event of” the death of the first taker is not substitutional 
where such first taker is expressly or by clear implication given a life 
estate only, there were additional factors in this case to support the con- 
clusion. Whenever the limitation over “in the event of” the death of the 
first taker is for life only, the implication of contingency in respect to the 
death of the first taker is readily explainable. The remainderman for life 
can take in possession only if he survives the death of the first taker; this 
condition is inherent in the nature of the limitation, and its presence in 
the mind of the testator might easily explain his implication of contin- 
gency in reference to the death of A, which must occur in the life of B if 
the latter is to take, In the case under discussion, the limitation over to 
the son’s widow was not described as a life estate, but the court 
properly so construed it; the limi to the son’s children was expressly 
for their lives; it followed that both the limitation to the son’s widow and 
that to his children ought to be construed as successive. 

33 Contingent remainders have been indestructible in Illinois since 1921, Ill. Rev. Stat. 
(soaehs 30, § 40. The destructibility doctrine is still of importance, however, in relation to 


of construction discussed in the text above, since for many years yet to come ques- 


ress Wil econ aaa tnnannEnEnTiicacnteioansoredag nde ce too alactne date 
of the statute. 


34 343 Ill. 55, 174 N.E. 857 (1931). 
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Ill. LIMITATIONS OVER ON THE DEATH OF THE FIRST TAKER 
“‘WITHOUT ISSUE” 
A. COMMON LAW CONSTRUCTION—INDEFINITE FAILURE OF ISSUE 
The issue of any person includes, when “‘issue”’ is used in the broadest 
sense, all his descendants. An indefinite failure of issue refers to a failure 
’ in any generation, however remote from the stock of descent.** Thus, if A 
dies leaving B as his surviving issue, and B dies leaving C as his issue, an 
J D dies leaving E as his issue, and E dies leaving no surviving issue, at that | 
J] time the issue of A may be said to have failed. /In the early history of the 
/ law, the phrase “die without issue” was commonly used in limiting a re- 
mainder after an estate tail. Land would be devised to “A and the heirs of 
his body, but if he shall die without issue, to B and his heirs.” The intent 
to create a fee tail was expressly manifested by the use of the words, 
/~ “heirs of his body.” The limitation over to B if A should “die without is- 
“/ sue” was naturally interpreted to refer to the termination of the estate 
/ tail through a failure of issue whenever that might occur. Thus, the phrase 
“die without issue” came to be construed prima facie as referring to an 
indefinite failure because of its association with the expressly defined fee 
tail,** rather than by reason of the natural meaning of the phrase.*’ In- 
deed, this construction is very difficult to reconcile with the natural 
meaning of the quoted phrase when the phrase is disassociated from the 
limitation to “‘heirs of the body.” 
To understand the full import of the common law rule of construction 
of this phrase “die without issue,” it is necessary to note two particular 
situations. First, is the case of a limitation to A and his heirs, and if he 
shall “die without issue,” to B and his heirs. Construing the phrase quoted 
to refer to an indefinite failure of issue, the courts naturally drew the con- 
clusion that “heirs” in the limitation to A meant “heirs of the body,” and 
in consequence A took a fee tail4* Second, is the case of a limitation to A 
for life, and if he shall “die without issue,” to B and heirs. Here again, the 
quoted phrase, if in a will, was construed to refer to an indefinite failure 
of issue. The limitation to B, however, if on an indefinite failure, would not 
3s O’Hare v. Johnston, 273 Ill. 458, 475-6, 113 N.E. 127, 133-4 (1916); 2 Simes, Law of 
Future Interests § 335 (1936). 
36 Jarman, Wills *1320—21 (6th Am. ed. 1893). 
37 Ibid., at “sar, *1173-74, “1285. 
ce 38 It should also be noted that prior to the Statute of Uses (1535), no legal future interest 
could be created by limiting a fee simple over on a definite failure of issue. At common law, a 
remainder was the only future interest which could validly be limited to a third person. After 


the Statute of Uses and after the development of the rule against perpetuities, moreover, a 
limitation of a fee over on an indefinite failure of issue would have been too remote. 


, 
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be valid at common law unless A took 2 fee tail, so that B’s interest could © 


be a remainder.*® There was a rather natural inference, moreover that 
the intent must have been for A’s estate to continue until the limitation 
over to B could come into possession according to its terms as construed. 
These considerations resulted in the conclusion that A took a fee tail 
despite the fact that the limitation to him was for “life.” 

The prima facie construction of the phrase “die without issue” which 
has been stated above, yielded to a contrary intent if clearly manifested. 
If the language employed made it clear beyond a doubt that the con- 
veyor referred to a definite failure of issue, i.e., to the death of the first 
taker without issue surviving at his death, hen such manifested intent 
was given effect, In such a case, after the Statute of Uses, the first taker 
took a fee simple subject to an executory limitation over on his death with- 
out surviving issue. In determining what language sufficiently manifested - 
the intent to make the quoted phrase refer to a definite failure of issue, the 
courts drew an illogical distinction between limitations of real and per- 
sonal property.“ In respect to the former, far clearer evidence of intent 
was required to preclude the prima facie construction.” In respect to per- 
sonal property, a gift over if the first taker “shall die leaving no issue,” 
was construed to be on a definite failure;** and the same was true where 
there were limitations to two or more persons, with a gift over to the 
“survivor” or “survivors” if any.one should “die without issue.’’** In re- 
gard to real property, however, in neither of these cases was the context 
considered sufficiently clear to rebut the prima facie inference of an in- 
definite failure. 


B. ILLINOIS DECISIONS FAVORING THE DEFINITE-FAILURE CONSTRUCTION 
It is a matter of some importance to determine the results of the Il- 
i i to this problem of construction. The adoption of 
| : construction means that as to land a fee tail 
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life estate in the first taker with a remainder in fee simple to his issue.‘’ If, 
on the other hand, the definite-failure-of-issue construction be adopted, 
the first taker has a fee simple which is subject to divestiture only if he 
shall leave no issue surviving at the time of his death.” 

Without dwelling at length on the numerous Illinois decisions in which 
the problem has been discussed, it safely may be asserted that very slight 
evidence of intent will suffice to induce the court to adopt the construction | 
of defigite failure. It has been held, for example, that a gift over of land if 
the first taker shall die Aeaving no issue,” is on a definite failure.“? And 
where there is a gift over of land to “survivors” on the death without issue 
of one of several persons, the same construction has been adopted.*° In- 
deed, it would appear that the Illinois courts have approached closely the 
position that the phrase “die without issue” is to be construed prima facie 
to refer to a definite failure, thus reversing completely the common law. 
rule. That virtually this stand has been taken is evidenced by the decision 
in Strain v. Sweeney. In that case, land was devised to the testator’s son, 
Dennis “and his heirs forever, .... but in case he should die without. 
issue of his body, then the same shall go to the heirs of [another son, 
Nelson].”’ In holding that the gift over on death without issue referred to 
a definite failure of issue of Dennis at the time of his death, the court 
stated the following reasons for this conclusion: (a) that since the specific - 
devises of the will were in favor of children and grandchildren, it was ap- 
parent that the testator had his more immediate issue in mind, and not 
the more remote issue; (b) that the word “then” used in the gift over was 
an adverb of time, indicating the period at which the gift over was to 
become effective, and thus indicating that the issue meant were such issue 
as might be living at that time;* (c) that the limitation over to the “heirs’”’ 
of Nelson meant the children‘of Nelson, since he was living at the date of 
execution of the will and then had living children, and that the testator 
would not have made a limitation to the children of Nelson to come into 

47 If the first taker has children living at the date the conveyance becomes operative, the 
remainder vests at once in such children, subject only to opening to admit later-born children, 
Stearns v. Curry, 306 Ill. 94, 137 N.E. 471 (1922). 

4 As will appear from the later discussion in the text, the limitation over may be construed 


to become effective only if the death of the first taker without issue should occur withina __ 
prescribed period of time. See Subdivisions IV B, C and D infra. 

# Smith v. Kimbell, 153 Ill. 368, 38 N.E. to2g (1894); Metzen v. Schopp, 202 Ill. 275, 67 
N.E. 36 (1903); Hickox v. Klaholt, 291 Ill. 544, 126 N.E. 166 (1920). 

5° Summers v. Smith, 127 Ill. 645, 21 N.E. 191 (1889); Himrichsen v. Hinrichsen, 172 Il. 
462, 50 N.E. 135 (1898). 

5* 763 Ill. 603, 45 N.E. 201 (1896). 

Ss? On the significance of the word “then,” compare the decision in Tolley v. Wilson, 371 
Ill. 124, 20 N.E. (2d) 68 (193). See also Jarman, Wills *993 (6th Am. ed. 1893). 
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possession at a time more remote than the death of Dennis. It is sub- 
mitted that if factors such as these are sufficient to rebut the prima facie 
construction of “die without issue” as referring to an indefinite failure, 
there will be few cases left in which that prima facie construction can be 
applied. The decision must be taken as a substantial repudiation of the 
prima facie rule of the common law. 

While it seems fairly probable that in any case which may arise the 
court will be able to find in the context of the instrument sufficient lan- 
guage to satisfy itself that a definite failure of issue was intended, the 
draftsman of any instrument who has occasion to make a limitation over 
on death without issue would do well to make his intent so clear that there 
cannot be room for controversy. No one, of course, at the present time 
should attempt to make a limitation over on an indefinite failure of issue. 
He cannot by this means create a common law fee tail in land, for the 
Entail Statute will nullify his effort. Practically, therefore, he can use 
only the limitation over on a definite failure. To express his intent beyond 
a doubt, he should make the limitation read: “and if the said (first taker) 
shall die without leaving issue living at the time of his death, then 
(over).” 


c. “WITHOUT ISSUE” CONSTRUED TO MEAN “WITHOUT HAVING ISSUE” ¥ 
While the conclusion that the phrase “die without issue” does not refer 
to an indefinite failure of issue disposes of any contention that an estate 


53 In Strain v. Sweeney, the court declared: ‘“But the decisions upon this subject are ex- 
ceedingly arbitrary, and without much foundation in reason or common sense. Hence, courts 
will seize hold of slight circumstances to give to executory devises a construction which regards 
the failure of issue as relating to a definite period of time . . . .” 163 Ill. 603, 606-7, 45 N.E. 201, 
202 (1896). In O'Hare v. Johnston, 273 Ill. 458, 113 N.E. 127 (1916), the above quotation 
was approved, although the court was able to evade the actual problem by construing ‘‘issue” 
to mean “children.” 

Another interesting bearing on this problem is Hickox v. Klaholt, 291 Ill. 544, 
126 N.E. 166 (1920). A devise was to a daughter “‘and the heirs of her body,” with a further 
limitation as follows: if the said daughter should die “without leaving heirs of her body,” to 
the “survivors” of her brothets.and sisters; and if she should die “leaving children,” then to 
such children. The court held: that the devise created a fee tail in the daughter, which was 
converted by the Entail Statute into 4 life in said daughter, with a remainder that 
vest in should die “without leaving heirs of her 

as an executory devise. It was true 
d to indicate a definite failure of issue 











” of t daughter. Since, however, the devise was construed 
as intended to create a fee tail at common law, there was a strong inference that the gift over 
was intended to be a remainder after the fee tail, and such a remainder would naturally be on 
an indefinite failure of issue, The decision, therefore, may be considered as significant in reject- 
ing the cosine 5 eraser A like decision was reached on similar facts in Metzen 
v. Schopp, 202 Ill. 275, 67 N.E. 36 (1903). See Kales, op. cit. supra note 10, at § 548. 
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tail has been created, it does not fix definitely the exact meaning of the 
phrase. It might reasonably be thought that if the reference is not to an 
indefinite failure of issue, then it must be to a definite failure, that is, to 
the death of the first taker without issue surviving at the time of his death, 
The law, however, has not always developed according to the rule of rea- 
son. Another possible construction of this phrase must be considered be- 
cause in Illinois it has the sanction of several decisions. 

Can the phrase “die without issue” be construed to refer, not to a failure 
of issue at the death of the first taker, but to the failure of su er 
to_have issue born to him? Interpreted in this latter sense, the phrase 
“death without issue” is equivalent to “death without having had issue.” 
It is doubtful if any layman would think of attaching this latter sig- 
nificance to the phrase; that interpretation must be credited to the in- 
genuity of hard-pressed counsel, and of courts. who have sought escape 
from the supposed hardships of a more natural construction or who have 
misinterpreted certain precedents. - 

Where property is limited to A in fee, with a gift over on his “death 
without issue,” the writer can think of no plausible reason for construing 
the gift over to be conditioned on failure of A to have issue born. The 
testator who limits property over on the death of the first donee without 
issue naturally expects that if the first donee leaves surviving issue, such 
issue will succeed to the property by way of descent or devise from the 
first donee; he desires to shift the property into a different course of devo- 
lution only if the situation at the death of the first donee shall be such 
that this normally expected succession of the issue cannot take place be- 
cause of the failure of issue at that time. Whether the first donee did or 
did not have issue born to him during his life would seem clearly of no 
consequence if no issue survive him to take in the expected manner. 
Where land is limited to A in fee and over if he shall die without issue, it 
is rather shocking to the sensibilities of the person untrained in the in- 

icacies and eccentricities of the law to learn that the land may pass on 

[eden ot A wiht Se be- 
he had a child born who predeceased him. 


In one situation, and nme ae aee justification 
or construing the ‘die issue” to mean “‘die without having 
had issue.” This situation is that in which property is limited to A for life, 
with a remainder to his issue, or to some particular class of issue, and a 
gift over on A’s death “without issue.” Perhaps the best illustration is a 
gift to A for life, remainder to his “children,” and a gift over in event of 
A’s “death without issue.” Four possible constructions of such a limita- 
tion may be considered: J 
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s “Death without issue” might be taken to refer to an indefinite 
failure of issue of A. A’s estate would then be enlarged to a fee tail.5¢ The 
limitation to his children must then be held to create either a remainder 
after the fee tail or life estates preceding the estate tail. Either of these 
two constructions of the limitation to the children is obviously inconsist- 
ent with the manifest intent that A shall have an immediate estate and 
that all the children shall take in possession at the death of A. At com- 
mon law, a fee tail created in A would have descended on his death only to 
his eldest son under the rule of primogeniture. This construction of the 
phrase “death without issue” was, therefore, not tenable even in the 
earlier history of the common law, when the fee tail was a common estate. 
At the present day, since the common law fee tail has been abolished, such 
a construction would not usually commend itself to the courts, as appears 
from the prior discussion of the Illinois decisions favoring the definite- 
failure construction. 

b) “Death without issue” might be construed to refer to a definite 
failure of issue at the death of A. This construction would divest the re- 
mainder vested in a child of A if such child should predecease A. Reluc- 
tance to divest a vested interest militated against adoption of this inter- 
pretation. It seems fairly clear, moreover, that “issue” as here used ought 
to be taken to describe the particular class of issue previously men- 
tioned, that is, “children.” This interpretation of “issue”’ would condition 
the gift over on “death without children.” 

c) If “death without issue” is construed to mean “death without chil- 
dren,” and that phrase is in turn construed to mean “without children 
surviving A,” a cogent objection to the construction arises. A child of A, 
who by the usual rules of construction would acquire a vested interest at 
his birth,* may die in the life of A leaving issue. The interest of the issue 
of said child of A eet he detested if A should subsequently die without 
leaving “children” U ‘him. In this s case, the objection to divesti- 

ram : ‘especially Ciel, 


| So soon as any interest vests under such 
ver can be held to be defeated, so that it can 


nis dae slau bil 
is concerned. “Die without issue” may be intended by the testator to 
“See text supra, Subdivision III A. 

5s Theobald, Wills 796~7 (8th ed. 1927); Jarman, Wills *1298 ff. (6th Am. ed. 1893). 


% Field v. Peeples, 180 Til. 376, 54 N.E. 304 (1899); Tolley v. Wilson, 371 Ill. 124, 20 NE. 
(2d) 68 (1939); Kales, op. cit. supra note 10, at § 308. 


GIFTS OVER ON DEATH OF FIRST TAKER 

















































606 THE UNIVERSITY OF CHICAGO LAW REVIEW 


refer to a failure of the particular class of issue described to take vested 
interests by the terms of the prior gift. This construction, moreover, 
avoids the difficulties suggested in reference to the other conceivable inter- 
pretations of the language. Such a construction is often described shortly 
as an interpretation of the phrase “die without issue” to mean “die with- 
out having had issue.’”’ The English decisions fully established this con- 
struction in the type of case here discussed, that is, where there is a prior 
gift to the issue.’ as 
Where, however, there is no prior gift to the issue, as in the case of a 
limitation to A, and if he shall ‘‘die without issue,” to B, there is no 
ground for such a construction.** By the common law rule, the limitation 
over here must be considered to be on & general failure of issue, so that a 
fee tail is created in A. If this construction be rejected at the present day, 
and the assumption be made that A is intended to take a fee simple, and 
not merely a life estate, then the natural construction of the gift over is 
that it will become effective in possession if A shall die without issue sur- 
viving at the time of his death. None of the arguments justifying the con- 
struction of “die without issue” to mean “die without having had issue”’ 
are applicable here. While the gift over divests a vested interest, the in- 
tent that it shall so operate is too clear for dispute, and any possible con- 
struction which may be given to the phrase effects such a possible divesti- 
ture. To construe “die without issue” to mean “without having had issue”’ 


minimizes slightly the chances of a divestitute occurring, but is a forced 
and arbitrary construction which finds no plausibility in the language, 
and has no practical merit sufficient to justify it. 

A few Illinois decisions declaring that “death without issue” is to be 


57 Jarman, Wills *1 286-1307, especially at *1293, n. (c) (6th Am. ed. 1893). 

Because of the reluctance to divest an interest once it has vested, particularly an interest 
vested in children of the life tenant, the English decisions have carried the rule to the extent of 
holding that even the phrase, “die without leaving children (or issue),”” means “without having 
had children (or issue),” if by a prior limitation an interest is vested in such children or issue, 
Jarman, Wills *1638 (6th Am. ed. 1893); Theobald, Wills 790 (8th ed. 1927); Kales, op. cit. 
supra note 10, at § 540. 

5§ Jarman, Wills *1324-27 (6th Am. ed. 1893); Theobald, Wills 792 (8th ed. 1927); Kales, 
op. cit. supra note 10, at § 530. 

 Voris v. Sloan, 68 Ill. 588 (1873); Field v. Peeples, 180 Ill. 376, 54 NE. 304 (1899); 
King v. King, 215 Ill. 100, 74 N.E. 89 (1905). Of the Voris case it may be remarked that the 
decision was very obscure, it not being at all clear how the court reached the conclusion that a 
remainder was vested in the issue of the first taker. It is noted in the opinion that the court 
had received no assistance from the brief of one of the parties. In neither of the other two 
cases cited does it appear to have been necessary to determine the exact nature of the limita- 
tion over on ‘“‘death without issue”; these latter cases, therefore, are not weighty precedents 
for even the restricted proposition that “‘death without issue” means “‘without having had 
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construed to mean “without having had issue” can be explained as cases 
of the type heretofore discussed, where there were prior limitations to the 
issue, or a particular class thereof, which had become vested. Other Il- 
linois cases, however, have extended the rule far beyond this situation, 
and have stated a general rule to the effect that ‘death without issue” 
means “death without having had issue.” The Illinois authorities favor- 
ing this broad rule have perhaps been influenced in some measure by the 
fact that adoption of this rule afforded one means of escape from constru- 
ing “death without issue” to refer to an indefinite failure of issue creating 
a fee tail. As has been indicated, however, a simpler method of escape 
from that conclusion lies in the construction of “death without issue” to 
mean ‘‘death without issue surviving” at the death of the first taker. 
Probably the Illinois authorities are better explained as erroneous deci- 
sions resulting in the first instance from a misunderstanding of the dis- 
tinctions, heretofore pointed out, in the English cases. Later decisions 
have followed the earlier ones blindly without any real examination of the 
bases therefor. 

The first of the Illinois decisions stating the broad rule that “death 
without issue” means “death without having had issue,” irrespective of 
the absence of a prige vested interest in/the issue, is Stafford v. Read,” 
decided in 1910. authorities cited in this decision were Field ». 
Peeples,* King v. King,®* Voris v. Sloan,® all cases in which actually there 
were prior limitations vesting interests in the issue. Apparently the dif- 
ference in the situations was not noted or not comprehended. The Stafford 


























issue’ where a prior limitation has vested a remainder in the issue. For a further point of 
objection to the decision in the King case, see Kales, op. cit. supra note ro, at § 540. 

In Winchell v. Winchell, 259 Hil. 471, 102 N.E. 823 (1913), land was devised to D for life, 
and on her death to “her heirs,” with a further provision that the land should pass to the heirs 
of the testator if D should “die without issue.” The court held correctly that D took a fee tail 
by the Rule in Shelley’s Case, and that the said fee tail was converted by the Entail 
into a life estate in D with a remainder in fee simple which vested in her child at birth"Tt was 
further declared that “‘die issue” meant ‘“‘without having had issue,” and that the 
ultimate limitation over therefore failed on birth of a child to D. The situation here created 
by the Entail Statute was the same situation which has been discussed in the text supra. If the 
statutory remainder vested in the issue of the first taker can be viewed as identical with a 
remainder so vested by the express provisions of the instrument, then this decision on the 
construction of “die without issue” may be supported. 

6 Stafford v. Read, 244 Ill. 138, 9t N.E. 91 (1910); Kendall v. Taylor, 245 Ill. 617, 92 N.E. 
562 (1910); Noth v. Noth, aga Til 536, 127 N.E. 113 (1920); Clark v. Leavitt, 330 Ill. 350, 
161 N.E. 751 (1928). 


* 244 Ill. 138, 91 N.E. ot (1970). 
® 180 Ill. 376, 54 N.E. gog (2899). 
% 215 Ill. 100, 74 NE. 8 (2905). $468 Ill. 588 (1873). 
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case was followed in the same year by Kendall v. Taylor,® and by Noth v. 
Noth in 1920, without further consideration of the problem; and was 
again approved in Clark v. Leaviti*’ in 1928. The last mentioned decision 
cannot be regarded as weighty, since the first taker had actually died 
without having had issue so that regardless of the precise construction of 
the gift over, it had become effective. 

Whether the four decisions mentioned can be regarded as establishing in 
Illinois a general rule that “death without issue” means “death without 
having had issue,” may admit of doubt. Summers v. Smith, decided in 
1889, is the first Illinois decision giving serious consideration to the con- 
struction of the phrase “die without issue.” The court considered but two 
possible constructions: first, that the gift over was on an indefinite failure 
of issue, creating a fee tail; secondly, that the gift over was conditioned on 
death of the first taker without leaving issue surviving him at his death. 
The decision held in favor of the latter construction, the court declaring 
in the most explicit terms that the gift over, which was in this case on 
death of the first taker “without heirs of his body,’ became effective in 
possession on death of the first taker “without leaving such heirs of body 
as the estate would have vested in, in fee, instantly, upon the death of the 

7° While it is true that in this case the first taker had 
apparently died without ever having had issue, and that the result would 
have been the same had the court construed the gift over to be conditioned 
on his death “without having had issue,” it is noteworthy that such con- 
struction was not even mentioned. In Strain v. Sweeney, in 1896, the court 
was called upon to construe a will wherein land was devised over on the 
death of the first taker “without issue of his body.” It was held clearly 
and expressly that the limitation over would become operative on death of 
the first taker “without leaving any children when he died.”” In this case, 
the issues of the case would seem to have called for a determination of the 
exact meaning of the quoted phrase. It is again significant that no men- 
tion was made of the construction heretofore criticized. In Pitser v. Mor- 
rison™ and Gavvin v. Carroll,” in 1916 and 1917 respectively, the issues 
again called for a decision as to the precise construction of the phrase “die 


V © 245 Ill. 617, 92 N.E. 562 (1910). 7 330 Ill. 350, 161 N.E. 751 (1928). 
292 Ill. 536, 127 N.E. 113 (1920). @ 327 Ill. 645, 21 N.E. 191 (1889). 


oe ee ee ee ee 
equivalent of a gift over on death “without issue 


7° y27 Ill. 645, 651, 21 N.E. ror, 192 (i880). 
™ 163 Ill. 603, 610, 45 N.E. 201, 203 (1896). 
7 272 Ill. 291, 111 N.E. 1017 (1916). 3 276 ol. 478, 114 N.E. 927 (1917). 
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without issue.” In both cases it was held that it meant without “surviv- 





IS ing” issue, no other construction being even argued, so far as appears.” 
n The most recent Illinois case dealing with the problem is Tolley ». 
d Wilson,” decided in 1939. In this case, the limitations were to a son, S, 
of for life, remainder “unto the children of my said son [S] that may be born 
to him,” and a gift over “in case my said son shall die without issue,” to 
in brothers and sisters of the testator. S died, having had two children, both 
it of whom predeceased him. It was held that ae in the children 
in of S at their births, and on their deaths passed by’ the laws of descent to 
n- their heirs; that in this situation “die without issue” meant “die without 
v0 having had issue.” This decision was a correct one in the light of the Eng- 
re lish and Illinois precedents. The prior limitation to the children of S re- 
on quired the gift over to be construed as conditioned on failure of S to have 
h. children born, as heretofore explained. That the court recognized this to 
ng be the proper basis for the decision appears clearly from the language of 
on the opinion. Unfortunately, the court cited, with seeming approval, Staf- 
in ford v. Read, Kendall ». Taylor, Noth v. Noth, and Clark v. Leavitt, which 
dy the writer has previously criticized.” This seeming approval of these four 
he cases cannot be reconciled with the other language of the opinion, which 
ad states the rule to be, “If there is no independent gift to the children of the 
ld first taker, ‘without’ means primarily ‘without children surviving’ the first 
ed taker.”’’? In view of this explicit recognition of the appropriate rule, and 
m- in view of the earlier decisions inconsistent with Stafford v. Read, Kendall 
urt v. Taylor, Noth v. Noth, and Clark v. Leavitt, one may perhaps hope that 
the when the problem is again presented to the Illinois Supreme Court, it will 
rly definitely overrule these four decisions. 
of It must be understoodsthat the Illinois precedents which have con- 
Se, strued “death without issue” to mean “death without having had issue” 
the are not applicable where the gift over is upon death ‘without leaving 
en- issue,”’*® or where equivalent language has been employed manifesting | 
or- clearly the intent that such gift shall become operative if the first taker 
ues shall die without issue surviving at the time of his death. The intent to 
die condition the gift over on death without surviving issue may appear from 
the nature of the limitations rather than from the form of the phraseology 
used. Such intent would appear to be expressed where the limitations are 
| the 


14 See Gannon v. Peterson, 193 Ill. 372, 380, 62 N.E. 210, 213 (1901). 
78 371 Ill. 124, 90 NE. (ad) 68 (1939)." % Cases cited supra notes 61, 65-67. 
77 371 IL. 124, 130, 20 N.E. (ad) 68, 71 (2939). 


7 Smith v. Kimbell, 153 Ill. 368, 38 N.E. 1029 (1894); Theobald, Wills 791 (8th ed. 1927). 
But cf. remarks in note 57 supra. a 





610 THE UNIVERSITY OF CHICAGO LAW REVIEW 


in the general foun: ta.A for life, remainder to his surviving children (o 
issue); and “if he shall die without children (or ),” over to B. It 
Seana TS Be agreSTMrthis typeof cass that aie SH aoe online on 
death of the first taker without issue then surviving.”® Since the re- 
mainder to the issue is in terms contingent upon their survival of the first 
taker, the remainder to B is naturally construed as an alternative, to take 
effect in possession if at the death of the first taker there are no isspe then 
surviving. It is certainly impossible in such a case to construe “death 
without issue” to mean “death without having had issue.” 


~{v. LIMITATIONS OVER ON THE DEATH OF THE FIRST TAKER 
WITHOUT ISSUE SURVIVING AT HIS DEATH 

If the gift over is explicitly conditioned on the death of the first taker 
“without issue surviving at his death,’’ it would seem clear that the gift 
over cannot be construed to be on an indefinite failure of issue; no fee tail, 
therefore, can be created by such a gift over. Nor can the phrase above 
quoted be construed to mean “without having had issue.”’ The only ad- 
missible construction, therefore, is that the future interest created can 
come into possession only if the first taker at the time of his death leaves 
no issue surviving him; the gift over is on a definite failure of issue. 
Further problems, however, remain for solution. These problems are best 
understood by a consideration of the several different factual situations 
described in the subtitles which follow. 


A. LIMITATIONS IN THE FORM: TO A FOR LIFE; If HE SHALL DIE 


WITHOUT SURVIVING JSSUE, TO B 
It should be noted that in the situation described in the subtitle there is 


in express terms no gift to the issue of A. Since A is given in definite 
terms a life estate only, his issue cannot possibly take from him, either by 
descent or devise. By the Janguage of the limitation, the lack of surviving 
issue of A at the time of his death is made simply a condition precedent to 
the vesting of the gift over, which is a contingent remainder.** In such a 


7 Healy v. Eastlake, 152 Ill. 424, 39 N.E. 260 (1894); Johnson v. Askey, 190 Ill. 58, 60 
NE. 76 (1901); Blakeley v. Mansfield, 274 Ill. 133, 113 N.E. 38 (1916); Robeson v. Cochran, 
ass lll. 355, 99 N.E. 649 (1912); cf. Spencer v. Spencer, 268 Ill. 332, 109 N.E. 300 (1915); 
King v. King, 215 Ill. 100, 74 N.E. 89 (1905), commented upon in Kales, op. cit. supra note 10, 
at § s4o. 

*% Bond v. Moore, 236 Ill. 576, 86 N.E. 386 (1908). In Dell v. Herman, 36s Ill. 261, 6 N.E. 
(2d) 159 (1937), land was devised by a testator to a daughter for life, ‘‘and after her death 
(if she should die without issue),” over to her brothers and sisters, etc. At the time the will 
was executed, the said daughter was fifty-five years old and unmarried. At the time of the 
suit which required a construction of the will, the daughter was dead without issue. The court 
held that the remainder was vested, at the death of the testator. It is difficult to support this 
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case, there is a strong suggestion of bad draftsmanship; it would seem 
likely that the testator actually intended the surviving issue of A to take 
on termination of the life estate. Several courts have felt justified under 
these circumstances in drawing from the language of the will the inference | 
of an intent to make a gift to the issue.** In Illinois, the court denied the @' ® 
inference in Bond v. Moore.” That case, however, exhibited this pecilli- 
arity, that the life tenant took by descent, as sole heir Of the testator, the 
reversion left by creation of the contingent remainder conditioned on the 
death of the life tenant without issue surviving him. It was, therefore, ee 
within the power of the life tenant to provide for his issue, either by per- 
mitting the reversion to descend on his death intestate, or by devising it 
to his said issue by his will. Considering the uncertain condition of the Il- 
linois authorities in respect to the general problem of gifts by implica- 
tion,** it is possible that the Illinois Supreme Court might be induced to 
find a gift to the issue by implication in a case where the peculiarity of the 
Bond case is not present. 

Where there is a limitation to A for life, remainder to his surviving issue, 
if any, and if he shall die without leaving issue surviving, over to B, alter- 
native contingent remainders are created, and a reversion is left.** In this 
situation express provision has been Taude for the surviving issue of A. ¥ 

The point to be emphasized in the present connection is, that a gift 
over on death without issue does not constitute a limitation to the issue, 
but merely states a condition precedent to the vesting of the gift over. ~ 
The situation which has been discussed above in connection with the : 
Bond case is the one situation in which there is ground for the contention ~ 
that the qs Over om Geamawimout issue implies « gift to the issue. In 


decision, which treats the parenthetical condition as wholly ineffectual, unless it can be 
thought that the parenthetical statement viewed in the light of attendant circumstances was 
intended to express, not a but a mere supposition on the part of the testator as to 
the situation which would exist at the death of the life tenant. 

? 2 Simes, Law of Future Interests § 434 (1936); see Jarman, Wills *522 (6th Am. ed. 1893). 

% 236 IIL. 576, 86 NE, 386 (1908). The limitation over in this case was if the life tenant 
should die “without children.” In 90 far as the problem of implication is concerned, the situa- 
tion is the same as if the gift over had been on death ‘without issue.” 

* In situations of a somewhat different character from that in Bond v. Moore, devises by 
implication were found in the following cases: Connor v. Gardner, 230 Ill. 258, 82 N.E. 640 
(1907); Martin v, Martin, 273 Ill. s9s, 113 N.E. 150 (1916). A devise by implication was 
denied in First Trust & Savings Bank v. Olson, 353 Ill. 206, 187 N.E. 282 (1933). It is difficult 
to reconcile these three decisions, and also difficult to reconcile the first two cited with the 
Bond case on any other basis than an arbitrary distinction as to the factual situations; cf. 
Hampton v. Dill, 354 Tk 415, 188 N.E. 419 (1933). 

‘s Blakeley v. Mansfeld, 274 Hl. 133, 113 N.E. 38 (1916); Smith v. Chester, 272 Ill. 428, 
112 N.E. 325 (1926). ua 
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the cases dealt with in the following subdivisions of this article, there is 
no ground for such a contention, as will appear more clearly at a later 
point. 
B. LIMITATIONS IN THE FORM: TO A IN FEE; IF HE SHALL DIE 

WEEEgey SURVIVING ISSUE, TO B 


In the type of case here discussed, the limitations are substantially in 
the form indicated in the subtitle. The language employed is such as to 
indicate the intent to limit the land over in event of the death of A with- 
out issue (or children) surviving him at his death. Such language, it pre- 
viously has been shown, cannot be construed to refer to an indefinite 
failure of issue,** nor can it be construed to mean “without having had 
issue.” If the limitation over should be on “death without issue,” and 
should the court construe that phrase to be the equivalent in meaning of 
the phrase “death without issue surviving,”*’ then such limitation would 
also be within the scope of the ensuing discussion. 

In the situation here described, it is éntirely clear that no gift has been 
made to the issue of A. No intent to give the issue an interest is expressly 
stated, nor is there any reasonable ground for inferring such an intent. A 
takes a fee simple, for the reasons set forth previously in Subdivision I, 
whether or not the limitation to him includes words of inheritance. If 
such a fee simple vests in A, it may descend to his issue, or he may devise 
it to them. There is, therefore, no ground for implying a limitation in 
favor of the issue, who obviously are intended to take through A if they 
take at all. 


~» The real problem in this type of case is the meaning of the phrase “die 





without surviving issue” in respect to the time of such death. Does this 
phrase refer to the death of A at any time when he may in fact die, or does 
it refer only to his death during a limited period. of time? If the limita- 
tions are contained in a deed, it is difficult to perceive more than one 
possible construction; the death of A which is meant must be his death 
whenever it may occur.” If the limitations are are. in a will, however, it is 
possible to contend that the death meant is only a death without surviv- 
ing issue in the life of the testator. 

Since there is no express qualification respecting the time of A’s death, it 
would seem that the language natuzally means the death of A whenever 
it may in fact occur, whether in the life of the — or thereafter.* 

§s See text supra, Subdivisions III A and B. 

% See text supra, Subdivision TIC. — ™ See text supra, Subdivision III B. 

* Stoller v. Doyle, 257 Ill. 369, 100 N.E. 959 (1913). 

*% “Considering the language used by the testator in this case in its natura] and primary 
sense, it must be held to refer to the death of either or both of the grandchildren without issue 
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There are two particular reasons for so interpreting the language. First, 
it is likely that the average testator expects the devisees of his will to sur- 
vive him; when he has any different idea, he will probably express it 
affirmatively. Second, every gift over on death without surviving issue 
naturally contemplates the probability that any surviving issue will bene- 
fit indirectly under the gift to the ancestor; a testator will normally make 
such a gift over only in those situations where the surviving issue can so 
benefit. Where the first taker, A, dies in the life of the testator, his surviv- 
ing issue cannot take under the will, since by hypothesis no gift has been 
made to the issue. They can take only if there is a statute against lapse 
broad enough in its terms to include the particular case. The Illinois 
statute against lapse is applicable only where the first taker is a descend- 
ant of the testator.” If the first taker is not a descendant of the testator, 
his surviving issue cannot take under the statute. It is difficult to believe 
that a testator would make a gift over on death of the first taker without 
issue, intending to refer only to such a death in his own life, if the surviv- 
ing issue of the first taker could not possibly benefit in any manner from 
the gift to the first taker. Indeed, even where the lapse statute permits 
the surviving issue of the first taker to stand in his place, it is doubtful if 
the testator is aware of that provision and has made the gift over on the 
supposition that any surviving issue will take in that manner. 

On the other hand, if the condition of the gift over is the death of A 
at any time without surviving issue, then A’s interest is practically un- 
marketable for his whole life, since no purchaser will assume the risk of a 
divestiture of his title on A’s death unless he is able to purchase A’s inter- 
est at a great sacrifice on the part of the latter. Nor will A be justified in 
expending considerable sums of money by way of improvement upon the 
land devised im view of the possible loss of such expenditures on his death 


at any time, either before or after the death of the testator. Unless something is said in the 
context which requires such @ construction, it would not naturally be understood that the 
testator intended that the death of either or both of the grandchildren without issue must 
happen within some particular period or before some other event,” Fifer v. Allen, 228 Ill. 507, 
512, 81 N.E, r1os, 1206 (1907); see Crocker v. VanVlissingen, 230 Ill. 225, 227-8, 82 N.E. 614, 
615 (1907). 


% “Generally, a testator does not assume that one for whom he is making provision will not 
survive him, and intends, in the case of death of such person prior to his own, to provide for 
the new state of affairs by a new will or codicil,” Bradsby v. Wallace, 202 Ill. 239, 245, 66 N.E. 
1088, 1089 (1903). 

* The Illinois statute against lapse is section 11 of chapter 30, Ill. Rev. Stat. (1939), - 
reenacted as section 49 of the new Probate Act, Ill. Rev. Stat. (1939) c. 3, § 200. The statute 
is not applicable where the testator has expressly provided for lapse, Walker v. Walker, 283 
Ill. 11, 118 NE. rorg (2928); Hartwick v. Heberling, 364 Ill. 523, 4 N.E. (2d) 965 (1936). | 
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without surviving issue. Thus A may be deprived of a large share of the 
benefit that the testator may conceivably have intended him to have.” 
® These last considerations argue strongly for construing the gift over to 
refer only to a death of A without issue in the life of the testator. That 
construction has been adopted by many courts.** Beneficial as such a 
construction may be from the viewpoint of A, it is difficult to reconcile 
with the unqualified nature of the language employed. 


In Illinois, it may be taken to be the established rule that “death 
without surviving issue” refers to death of the first taker at any time 
when such death may in fact occur, unless other language of the instru- 
ment indicates a contrary intent. This rule of prima facie construction 
is occasionally supported by affirmative evidence of the testator’s intent. 
There is no room for argument as to construction where the testator has 
expressly stated that he refers to death of the first taker either before or 
after his own death. And the relative ages of the testator and the first 
taker, or the physical condition of the testator at the time of execution 

f his will, may point strongly toward the conclusion that he must have 
/ had in contemplation a death after his own.” 

This rule of prima facie construction adopted in Illinois yields to any 

expression of contrary intent which may appear in the instrument con- 


% See Hilliard v. Kearney, 45 N.C. *221 (1853). 
93 2 Simes, Law of Future Interests § 328 (1936). 


%¢ Smith v. Kimbell, 153 Ill. 368, 38 N.E. 1029 (1894); Bradsby v. Wallace, 202 Ill. 239, 
66 N.E. 1088 (1903); Fifer v. Allen, 228 Ill. 507, 81 N.E. r105 (1907); Ahlfield v. Curtis, 229 
Ill. 139, 82 N.E. 276 (1907); Carpenter v. Sangamon Trust Co., 229 Ill. 486, 82 N.E. 418 
(1907); Crocker v. Van Vlissingen, 230 Ill. 225, 82 N.E. 614 (1907); Brenock v. Brenock, 230 
Ill. 519, 82 N.E. 816 (1907); Wilson v. Wilson, 261 Ill. 174, 103 N.E. 743 (1913); Defrees v. 
Brydon, 275 Ill. 530, 114 N.E. 336 (1916); Lee v. Roberson, 297 Ill. 321, 130 N.E. 774 (1921); 
see Hartwick v. Heberling, 364 Ill. 523, 530, 4 N.E. (2d) 965, 969 (1936); Brittain v. Farring- 
ton, 318 Ill. 474, 149 N.E. 486 (1925). 

A contrary rule was announced in Kohtz v. Eldred, 208 Ill. 60, 69 N.E. 900 (1904), but the 
decision, that death within the life of the testator only was meant, could be sustained on the 
ground that other provisions of the will affirmatively manifested such an intent. See this 
explanatiom in Fifer v. Allen, 228 Ill. 507, 81 N.E. 1105 (1907), containing an extensive review 
of the prior Illinois decisions, and in Carpenter v. Sangamon Trust Co., 229 Ill. 486, 82 
N.E. 418 (1907). 

%5 Defrees v. Brydon, 275 Ill. 530, 114 N.E. 336 (1916); cf. Barnes v. Johnston, 233 Ill. 620, 
84 N.E. 610 (1908) (gift over if the first taker should “then” be dead, the quoted word referring 
to the time for sale and division by the executor). 

* Abrahams v. Sanders, 274 Ill. 452, 113 N.E. 737 (1916); Lee v. Roberson, 297 Ill. 321, 
130 N.E. 774 (1921); Clark v. Leavitt, 330 Ill. 350, 161 N.E. 751 (1928); cf. Tomlin v. Laws, 
301 Ill. 616, 134 N.E. 24 (1922). The fact that in another gift to the same donee the testator 
has made no limitation over may also tend to indicate that in the gift in dispute he referred 
to death of the first taker at some time subsequent to his own death, Crocker v. VanVlissingen, 
230 Ill. 225, 82 N.E. 614 (1907); cf. Ahlfield v. Curtis, 229 Til. 139, 82 N.E. 276 (1907). 
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taining the limitations. It is not possible to frame any general rule as 
to what may be a sufficient manifestation of intent; many factors may be 
thought to suggest with more or less force that the testator contemplated 
a death in his own life, and intended to condition the gift over accordingly. 
In Williamson v. Carnes,*’ a testator devised a residue to his children. He 
further provided that if any child should die before him, leaving children, 
the share of the deceased child should go to such children; and if any child 
should die without leaving children, the share of the deceased child should 
go to the living children of the testator and the children of any deceased 
child. The close association here of the gift over on death “without leav- 
ing children” and the clearly substitutional gift in event of the death of a 
child in the life of the testator, warranted the conclusion that the former 
limitation was intended as an alternative to the latter, to operate only in 
the event of death of a child in the life of the testator. In like manner, 
where there is a close connection in point of language between the refer- 
ence to the death of the first taker and a reference to the death of the 
testator himself, the conclusion may be induced that the testator referred 
to a death of the first taker in his own lifetime.*® The fact that payment of 
legacies to other beneficiaries is charged upon the estate devised to the 
first taker has in some instances been thought to indicate that the gift 
over on his death without surviving issue was conditioned only on such a 
death in the life of the testator; for otherwise the first taker, not having an 
indefeasible fee, might find it difficult to raise the funds necessary for pay- 
ment." The fact that a gift over on death of the first taker without sur- 
viving issue is applicable to personal property as well as to real property 
may be thought to suggest that the testator referred to a death in his own 
lifetime only, since it is doubtful if a testator would normally intend to 
divest a gift of personalty after it has once come into the actual possession 


97 284 Ill. 521, 120 N.E. 585 (1918). 
%* A similar case is Duryea v. Duryea, 85 Ill. 41 (1877). 

9 Fishback v. Joesting, 183 Ill. 463, 56 N.E. 62 (1900). The limitations were: to the “wife 
and child or children, or their heirs, who may be living at the time of my decease... . . If it 
shall happen that myself, my wife, or my child or children shall depart this life without my 
child or children have no heirs,” then over. 

A comparable situation exists where on the death of the first taker without surviving issue, 
the testator has given a larger interest to another beneficiary of the will, ‘‘in lieu of the bequest 
previously given.” The quoted language would seem to fix the death of the testator as the time 
for effective operation of the gift over, and to necessitate the conclusion that the testator re- 
ferred to a death in his own life, Kohtz v. Eldred, 208 Ill. 60, 69 N.E. g00 (1904). 


100 Duryea v. Duryea, 85 Ill. 41 (1877); cf. Churchill v. Fleming, 358 Ill. 433, 193 N.E. 497 
(1934). But cf. Johnson v. Johnson, 98 Ill. 564 (1881). 
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and enjoyment of the donee.** While it may be conceded that in the 
construction of these limitations over no distinction has usually been 
taken upon the last basis here suggested, the point might well be con- 
sidered in determining the construction to be adopted in an otherwise 
doubtful case. 

The subtilties of construction in relation to cases of the type here 
discussed are well illustrated in the decision in Brittain v. Farrington.’ 
In successive clauses of his will, the testator had devised various tracts of 
land to his children and a grandchild, the devises being so drafted as to 
suggest the purpose to equalize the shares of the several devisees. In a 
subsequent clause, the testator provided, “It is also my will that should 
any of my children . . . . die without issue, or should their death precede 
mine, such share .. . . be divided . . . . between the other heirs surviv- 
ing.” One of the children of the testator survived him, but died thereafter 
without having had issue. It was held, on construction of the above limi- 
tation over, that death in the life of the testator was meant. The court 
reached this conclusion on the following line of reasoning: The testator 
must have intended the pronoun “their” preceding the word “death’’ to 
refer to “issue,” and not to “children,” since it was unlikely that he would 
have intended to exclude from all benefit the issue of a child who might 
die in his lifetime leaving issue. This construction necessitated the 
further conclusion that the gift over was conditioned solely on the death 
in life of the testator of a child who left no issue to survive the testator. 
Since the child whose share was in dispute had survived the testator, he 
took an indefeasible fee simple. 





} 
C. LIMITATIONS IN THE FORM: TO A; IF HE SHALL DIE\LEAVING ISSUE /SURVIV- 


ING, TO SAID ISSUE; IF HE SHALL DIE WITHOUT LEAVING ISSUE 
SURVIVING, TO B 


Where the limitations over on the death of the first taker are sub- 
stantially in the form above set forth, they literally exhaust all possible 
contingencies. One or the other of the stated gifts over must come into 
possession on the death of the first taker. Whether the estate of the first 
taker is declared by the instrument to be a life estate, or whether his 
estate is not expressly described, it must be construed to be a life estate 
only.’*? The limitations over on his death are then contingent remainders. 
It should be remembered, however, that while the remainders are each 
contingent, one or the other must vest. 


tt See Spencer v. Spencer, 268 Ill. 332, 342, 109 N.E. 300, 303 (1915); Bradsby v. Wal- 
lace, 202 Ill. 239, 245, 66 N.E. 1088, 1089 (1903). 


x02 318 Ill. 474, 149 N.E. 486 (1925). 





ts See Subdivision I supra. 
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In the situation discussed in the foregoing paragraph, there is no pres- 
sure to construe the phrase “die without surviving issue” to refer to a 
death in the life of the testator only. Indeed, it would seem fairly clear 
from the language that the reference is to death of the first taker at any 
time. Since the first gift over is to the surviving issue of the first taker, 
his death is naturally the time for determining the effect of that limita- 
tion, regardless of the time of such death. Since the second gift over is 
obviously an alternative to the first, death at any time is clearly the 
death referred to in that gift also. 

Where, however, the estate of the first taker is expressly described as 
a fee simple by use of the words “and his heirs,” “‘in fee simple,” “ab- 


solutely,” or some equivalent terms, a difficulty arises. The devise of an : 
express fee simple is inconsistent with tmitattons over on death of the 


first taker which necessarily terminate his estate at his death. While it 
may be theoretically possible to create a fee simple defeasible in any 
event at the death of the owner thereof, it is not believed that a conveyor 
would normally attempt to create such an estate.’ If it is possible to 
reconcile the apparently inconsistent limitations by a reasonable construc- 
tion, that construction should be adopted. One possibility of reconcilia- 
tion is apparent. If the limitations over to the surviving issue, and in 
default thereof to B, are construed to refer only to a death of the fisst 
taker within e, they become perfectly consistent 
with the language indicative of a fee simple in the first taker. In a case 
where limitations of the sort here considered are contained in a deed, 
there is no period of time within which the operative effect of the limita- 
tions over can be confined. In the case of a will, the gifts over can be 
construed to refer only to death in the life of the testator, thus conferring» 
upon the first taker an indefeasible fee simple if he should survive the 
testator. 3 

That such limitations should have proved perplexing to the courts is 
not surprising. An example of the difficulty that has been felt in dealing 
with this situation is well illustrated in Ashby v. McKinlock,*** which has 
been stated and discussed previously in Subdivision I. In that case, the 
limitations over on the death of the first taker, with or without surviving 
issue, appeared literally to exhaust the possible contingencies.’ As has 

194 Thid. 308 o71 Ill. 254, 111 N.E. rot (1916). 


106 Tt is easy to fall into the error of concluding that, where one gift over is conditioned on 
death leaving issue, and the other on death without leaving issue all contingencies have neces- 
sarily been covered. Even so excellent a scholar as the late Albert M. Kales would appear 
on occasion to have made such an assumption. See Kales, op. cit. supra note 10, at § 162, 
n. 40, § 163, n. 50. This conclusion, however, assumes that the second gift over is conditioned 
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been previously stated, the court rejected most emphatically the conten- 
tion that the first taker had only a life estate, and apparently reached 
the rather extraordinary conclusion that she had a fee simple, though 
that fee was certain to be divested at her death. A simpler solution of the 
case would have been to hold that the language descriptive of a fee in the 
first taker showed the testator’s intent to condition the gifts over upon 
the death of such first taker in the life of the testator only. That construc- 
tion, however, was not mentioned. 

Since the decision in the Ashby case two other cases"? have come 
before the Illinois court, in both of which there was a gift to the 
first taker “in fee simple absolute,” with limitations over to the sur- 
viving issue, if any, and if none, to other persons. The court thought in 
both cases that the limitations over exhausted all possible contingencies.’ 
It adhered rigidly to the rule that a limitation over on death without sur- 
viving issue referred to death of the first taker at any time. The necessary 
consequence of these conclusions was that the first takers had only life 
estates, and it was so held. The reluctance which was felt in the Ashby 
case to cut down to a life estate what the testator had expressly declared 




















































only on death without issue surviving the first taker. If the second gift is upon that contin- 
gency and an additional contingency, both of which contingencies must be satisfied, then it is 
quite possible that neither gift over will vest. In Ashby v. McKinlock, 271 Ill. 254, 111 N.E. 
101 (1916), the gift over on death of the first taker without surviving issue was to “brothers 
and sisters” of the testator “or their children.”’ If that gift over were construed to be to such 
brothers and sisters as might survive the first taker, and the descendants of such brothers and 
sisters as might have died leaving descendants, it is clear that at the death of the first taker there 
might be neither brothers and sisters surviving, nor descendants of such. If, on the other hand, 
by a proper construction of the gift over it is to the brothers and sisters of the testator who 
may have survived him, with a mere substitution for a brother or sister who may have died 
in the lifetime of the first taker of his descendants if he shall have left such descendants sur- 
viving him, then the possible contingencies have been exhausted. If a brother or sister has died 
without descendants surviving him, his heirs are entitled at death of the first taker to the share 
the deceased brother or sister would have taken if living, the heirs taking such interest by 
descent. The problem of construction involved is too difficult for further discussion in this 
connection. Cf. Kales, op. cit. supra noté 10, at § 359; Theobald, Wills 76: ff. (8th ed. 1927). 
See also note 17 supra. 


01 Drager v. McIntosh, 316 Ill. 460, 147 N.E. 433 (1925); Liesman v. Liesman, 331 Il. 
287, 162 N.E. 855 (1928). 


§ This point mey admit of argument. See comment on Drager v. McIntosh, 316 Ill. 460, 
147 N.E. 433 (1925), supra note 17. In Liesman v. Liesman, 331 Ill. 287, 162 N.E. 855 (1928), 
the second gift over was to“‘surviving” children of the testator. Since “‘surviving’”’ would 
naturally be interpreted to mean surviving at the death of the first taker (Kales, op. cit. supra 
note ro, § 528, n. gt), one contingency was seemingly not covered—viz., death of the first 
taker without surviving issue and without surviving children of the testator. If all contin- 
gencies were not exhausted, the decision that the first taker had only a life estate is of doubtful 
propriety since the intent to give the first taker a fee simple was expressed. 
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to be a fee was evidently not shared by the bench as it was constituted 







































d when these later cases were decided. These later decisions must be taken | 
h to establish the rule that gifts over on death with and without issue sur- | 
e viving refer to such death at any time, even though an expressly de- 
e scribed fee simple is thereby cut down to a mere life estate. 
- D. LIMITATIONS IN THE : TO A FOR LIFE; REMAINDER TO B; IF B SHALL DIE WITHOUT 
C- ISSUE SURVIVING,/TO C; (WITH OR WITHOUT THE FURTHER LIMITATION 
T) FB DIE LEAVING ISSUE SURVIVING, TO SAID ISSUE 

e It should be noted that the situation here described differs from the 
1e situations discussed under Subdivisions IV B and C in that here a life 
r- estate precedes the interest limited to the person in reference to whom 
in the phrase “die without surviving issue” is employed. The presence of 
08 this prior life estate limited to A is of particular significance. Whether 
r- the limitation be in a deed or a will, the death of the life tenant, A, is a Kg 
ry point of time to which the death of B without surviving issue inctind) be at ‘4 
fe referred. — : 
ny Where the limitations are contained in a will, the objections to con- 
d struing the quoted phrase to mean a death in the life ife of t the testator have 

been indicated; also indicated have been the inconveniences which result 
n- from construing that phrase to refer to death at any time when it may 
Ay in fact occur."® In the case of a will, there are three points of time to 3 
“Ts which death of the remainderman without issue may be related: the " 
ch death of the testator; the death of the life tenant, A; and the death of the a 
remainderman himself, whenever that may occur. The death of the life = 
, tenant, A, is a point of time which may be intermediate between the a 
ho death of the testator on the one extreme, and the death of the remainder- ; 
. man, B, on the other extreme. The death of B without issue which is 
ed intended may well be held to be such a death prior to that of the life 
.re tenant. The death of the life tenant is the time which marks the begin- 7 
7” ning of enjoyment in possession for the remainderman git is, moreover, 
*). a point of time probably less remote from the testator’s death than the 

death of the remainderman himself. The gift over on death of the re- 
nil. mainderman without surviving issue.can plausibly be construed to mean 

his death before the time for enjoyment in possession has arrived. Thus, 
60, a reasonable construction can be given the language employed, with a 
= minimum of disadvantage to the remainderman.”° 
a In some instances, the testator has made clear his intent to condition 
rst the gift over on déath of the remainderman in the life of the life tenant. . 
in- 
ful 


19 See Subdivision IV B supra. ty 
"° See Johnson v. Boland, 343 Ill. 552, 557, 175 N.E. 794, 796 (1931). 
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He may have stated such intent in express terms."* Or, he may have 
manifested such an intent by the very nature of the gift over, as where 
the property is given over on death of the remainderman without sur- 
viving issue to the life tenant.” 

In the usual instance, the testator has not made his meaning entirely 
clear, and a prima facie rule of construction for such cases must be 
adopted. While all the Illinois cases agree that the phrase “death without 
surviving issue” is not restricted to such a death in the life of the testa- 
tor," there has been some vacillation on the part of the supreme court 
in making its choice between the other two possible constructions. In 
Kleinhans v. Kleinhans,™ decided in 1912, the court adopted the rule 
that, prima facie, death at any time without surviving issue was meant," 
even though this conclusion seemed to necessitate a holding that the 
remainderman, B, took but a life estate.“* Two years later, in Lachen- 
myer v. Gehlbach,*’ the court announced the opposite conclusion that, 
prima facie, death without surviving issue in the life of the life tenant 
was meant. An ineffectual attempt was made to distinguish the Klein- 
hans case. The rule of the Lachenmyer case was approved in a dictum 
and a decision in 1916 and 1917, respectively.“* Then came the decision 
in Gavvin v. Carroll," in 1917, which reaffirmed the rule adopted in the 
Kleinhans case, although that decision was not cited. In the Gavvin case, 
the court relied upon Fifer v. Allen, obviously not a pertinent authority 
because in the latter case, no life estate preceded the interest limited over 
on death without surviving issue. In Welch v. Crowe, also decided in 


11 People v. Byrd, 253 Ill. 223, 97 N.E. 293 (1912). The court’s description of the remainder 
in this case as ‘‘contingent” cannot be justified; the result of the decision would have been the 
same had the remainder been treated as vested subject to divestiture on death of the remainder- 
man in the life of the life tenant. 

1 Smith v. Dellitt, 249 Ill. 113, 94 N.E. 113 (1911). 

3 Wilson vy. Wilson, 261 Ill. 174, 103 N.E. 743 (1913); Abrahams v. Sanders, 274 Ill. 452, 


113 N.E. 737 (1916). The point is either expressly stated, or is assumed, in the decisions cited 
hereinafter. 


™4 253 Ill. 620, 97 N.E. 1077 (1912). 
=s Cf. Summers v. Smith, 127 Ill. 645, 21 N.E. 191 (1889). 


«6 Tt may be doubted whether the gifts over in this case exhausted all possible contingen- 


cies, and that doubt was reflected in the opinion. It was held, nevertheless, that the remainder- 
man took only a life estate. See Subdivision I and note 17 supra; also, notes 106 and 108 supra. 


"7 266 Ill. 11, 107 N.E. 202 (1914). 


=8 Abrahams v. Sanders, 274 Ill. 452, 113 N.E. 737 (1916); Sheley v. Sheley, 272 Ill. gs, 
111 N.E. sgt (1916). 


™9 276 Ill. 478, 114 N.E. 927 (1917). 
10 298 Ill. 507, 81 N.E. 1105 (1907). ~ ™ 278 Ill. 244, 115 N.E. 859 (1917). 
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1917, the court returned to the rule of the Lachenmmiyer case and has 
consistently adhered thereto in the numerous cases decided between that 
date and the present writing.” These decisions have so definitely re- 


indefeasible.™* wm 
~The rule which has thus been established is but a rule of prima facie 


construction, and yields to any manifestation of a contrary intent which 


may appear from the instrument as a whole. Occasionally sufficient evi- 
dence of intent may be found in the instrument fo indicate that the 
testator referred to death of the remainderman without surviving issue 
in the testator’s own life. This conclusion was reached in Siddons ». 
Cockrell.*5 In that case, as the court construed the will, the testator had 
devised all his property to his wife for her life, terminable as to a two 
thirds part upon her remarriage. He further provided that the wife shoula 
have the whole if she should survive all the children, they having died 
without issue; but if any of the children should survive the wife, they 
and the descendants of deceased children should have the property. 
These limitations were extraordinarily confused and ambiguous. After 
remarking that the remainders limited to the children in respect to the 
one-third part in which the wife took an absolute life estate, and the two- 
thirds part in which she took a determinable life estate, ought to vest 
at the same time, the court decided that the remainders in both parts 
vested indefeasibly at the death of the testator; that the deaths referred 
to by him were deaths in his own lifetime. It is submitted that there was 
nothing in the language employed to justify this conclusion. In Northern 
Trust Co. v. Wheaton, a testator had devised all his property to trustees 
for the lives of his wife and sister or the survivor, providing that on death 


32 Ames v. Smith, 284 Ill. 63, 119 N.E. 969 (1918); Fulwiler v. McClun, 285 Ill. 174, 120 
N.E. 458 (1918); Harder v. Matthews, 309 Ill. 548, 141 N.E. 442 (1923); Risser v. Ayres, 306 
Ill. 293, 137 N.E. 851 (1923); Smith v. Dugger, 310 Ill. 624, 142 N.E. 243 (1924); Johnson v. 
Boland, 343 Ill. 552, 175 N.E. 794 (1931); Baird v. Garman, 349 Ill. 597, 182 N.E. 739 (1932); 
see Morris v. Phillips, 287 Ill. 633, 122 N.E. 831 (1919). 

3 Note especially the opinion in Johnson v. Boland, 343 Ill. 552, 175 N.E. 794 (1931). 

124 Cases cited in notes 117, 118, 121, 122 supra. 

"8 131 Ill. 653, 23 N.E. 586 (1890). The construction of the limitations adopted in this 
case by the court was peculiar in more than one respect. See criticism in Kales, op. cit. supra 
note 10, at § 347. 

"8 249 Ill. 606, 94 N.E. 980 (rrr). 


pudiated the holding of the K leinkans and Gavin cases that it now may _ 
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of said survivor, the trustees should divide the corpus among named 
persons. He further provided that if any one of the remaindermen should 
die before his interest should “vest,” leaving a child or children surviving 
at the time when the estate should “‘vest,” then such child or children 
should take the parent’s share. The court held here also that the death 
of the remainderman to which the testator referred was such death in 
the testator’s own life. If this decision is to be supported, it must be on 
the ground that the testator had conditioned the gift over on death of a 
remainderman before his interest should “vest;” that since there was no * 
condition precedent to such vesting, the remainder vested at the death 
of the testator; it followed, therefore, that death in the life of the testator 
was meant. This decision, resting upon the assumption that the testator 
employed the word “vest” with full knowledge of its technical meaning, 
is at least dubious. It would seem just as likely that by “vest” the 
testator meant “vest in possession’ —a meaning which would have per- 
mitted the gift over to be construed as conditioned on death of the re- 
mainderman without issue in the life of the life tenant. In Abrahams 
v. Sanders,’ the testator devised real estate to his wife for life, and 
after charging legacies in favor of his daughters on the said real estate, he 
devised the remainder to his son. In a subsequent clause of the will, he 
provided that if any child should “die without definite issue . . . . before 
this will takes effect,’”’ his share should pass to the surviving children of 
the testator, etc. It was contended that the testator referred to the 
death of a child in his own lifetime. The court rejected this construc- 
tion, putting emphasis on the following facts: that the testator was 
eighty-two years of age at the time he executed the will, whereas the son 
was comparatively young and unmarried; that the daughters were pro- 
vided for only in money legacies; that in another clause, the testator had 
in express terms provided for the death of his wife in his own lifetime, 
and had not used such explicit language in relation to the gift over on 
death of a child. The court thought that the phrase “before this will 
takes effect” was intended to refer to the division of the estate on death 
of the wife. This decision appears to be a doubtful one at the opposite 
extreme from the two cases previously discussed. 

The prima facie rule of construction yields also to a manifestation of 
intent to make the phrase “death without surviving issue” refer to such 
a death at any time, whether before or after that of the life tenant. Such 


37 274 Ill. 452, 113 N.E. 737 (1916). 


8 As to the significance of the fact that the limitation over was applicable to personal 
property, see comment in Subdivision IV B and note ror supra. 





- VS = ee 


= SBS &-§ VY Fe FF YY 
° 


= 
~ 


no 


GIFTS OVER ON DEATH OF FIRST TAKER 623 


an intent may be expressly declared,” or it may be inferred. In one in- 
stance,*** the court inferred such an intent from the fact that the gift 
over on death of the remainderman was to the “heirs” of the life tenant, 
the court pointing out that the latter could not have heirs during his own 
lifetime, and concluding, therefore, that death of the remainderman at 
any time must have been intended. In another case,’* the limitations 
were in the form: to A for life, remainder to B; and if B should die before 
C and D, then the land to pass to C and D. Apparently it was the view 
of the court here that the death of B at any time prior to the deaths of 
C and D was meant, and not merely such a death in the lifetime of A. 
This conclusion would appear sound considering the nature of the limita- 
tions and the unqualified reference to the death of B before the deaths of 
C and D.'*# 

The decision in Patterson v. McCay, holding that the death intended 
was death without surviving children at any time, whether before or after 
the death of the life tenant, appears to the writer unsound. In that case, 
a deed conveyed land to A for life, with a provision that on the death of 
A the title should “vest in fee simple” in her daughter, B, and her “chil- 
dren.” It was further provided, “in case the said [B] should die before 
the said [A], or should leave no children living at the time of her death,” 
then the land should vest in fee in C. B had survived A, but had died 


without children. In adopting the construction above indicated, the court 
was probably misled by the unusual form of the language. Two separate 
conditions were apparently stated, in the disjunctive. Since the first of 
these conditions referred expressly to death in the life of A, and since the 
second was not expressly so limited, there was a certain plausibility in 
the view that the second condition must have been intended to refer to 
death at any time. No notice was taken of the fact that by the usual 


9 Beaty v. Callis, 294 Ill. 424, 128 N.E. 547 (1920). 
13° Cutler v. Garber, 289 Ill. 200, 124 N.E. 441 (1919). 
*# Pitzer v. Morrison, 272 Ill. 291, 111 N.E. 1017 (1916). 


"#2 Attention may also be called to the rather unusual situation present in Aloe v. Lowe, 
278 Ill. 233, 115 N.E. 862 (1917). There the limitations were in substance as follows: to A, B 
and C for their lives; on the death of any one of the life tenants leaving issue surviving, one- 
third of the corpus to said issue; on death of any one of the life tenants leaving no issue surviv- 
ing, one-third of the corpus to the survivor or survivors; and if all the life tenants should die 
without leaving issue surviving, then to X. It will be observed that the effect of these limita- 
tions was to create in respect to each undivided third of the property a life estate, with re- 
mainders in the alternative to the issue of the particular life tenant and to the survivors of the 
life tenants. It was held that a remainder which vested in a surviving life tenant under these 
limitations was subject to divestiture on his death without surviving issue at any time. 


*33 313 Ill. 491, 145 N.E. 87 (1924). 
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rules of construction, the disjunctive “or” should have been read as 
“and” in this instance.’*4 If “or” should be taken literally, the conditions 
would be separate and distinct; on the death of B in the life of A, the land 
would pass over to C, regardless of whether B left children surviving or 
not. Such a result would clearly be inconsistent with the manifested in- 
tent that B and her “children” should have the land at the death of A. 
Had “‘or’” been read as “and,” there would have been a gift over on two 
concurrent contingencies, both of which must have been satisfied before 
the gift over could have become effective in possession. Since B had sur- 
vived A, her fee would have been indefeasible. There was nothing in the 
language of the instrument in this case to warrant the conclusion that 
death at any time was meant; the usual rule, that the gift over was condi- 
tioned on death of B without children in the life of the life tenant, 
should have been applied. 

There is one type of case in which the Illinois court has applied the 
-usual rule despite the serious doubt that may arise as to the intent of 
- the creator of the limitations. This type of case is illustrated by Smith 
- v. Dugger.**s A father had conveyed land by deed to his three sons, with 

a provision that if any one should die “before marriage and legitimate 
heirs,” then the land should “vest” in the other living grantees. Then 
there followed a second provision, wherein the grantor reserved to him- 
self the enjoyment of the land during his life. All three sons survived the 
grantor. The condition of their title was the issue in a suit brought by 
them for specific performance of a contract to convey the land. It was 
the decision of the court that they had a marketable title. The deed 
created an executory interest conditioned on the death of any one of the 
sons in the life of the grantor; since all had survived the death of the 
grantor, their title had become indefeasible. In a dissenting opinion, 
Thompson, J., held that this deed should be construed in the same way 
that a will of the grantor would be construed; that the death intended, 
therefore, was death at any time."** It would appear that there are two 
factors which support the argument of the dissenting opinion. First, it 
is probably true that a deed of this kind is viewed by the grantor as the 
rough equivalent of a will. While such an instrument differs from a will 


134 Jarman, Wills *471-3 (6th Am. ed. 1893); Theobald, Wills 789 (8th ed. 1927). 
135 310 Ill. 624, 142 N.E. 243 (1924). 


136 See also the dissenting opinion of the same justice in Harder v. Matthews, 309 IIl. 548, 
141 N.E. 442 (1923), a case with facts similar to those in Smith v. Dugger, 310 Ill. 624, 142 
N.E. 243 (1924), and similarly decided. 
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in that it creates immediately upon delivery an irrevocable future interest, 
it does accomplish the same general objective as a testamentary instru- 
ment. This fact probably should be taken into consideration in determin- 
ing the proper construction of the deed. If the grantor had executed a 
will containing the same gift over as the deed, that gift would have been 
conditioned on death of the first taker at any time since there would have 
been in that situation no preceding life estate in the conveyor. Secondly, 
some significance may be attached to the fact that the reservation of a 
life estate to the grantor followed the clause creating the executory inter- 
est. In the case of a deed creating a life estate in another person, followed 
by a remainder with an executory limitation over, the executory limita- 
tion naturally appears subsequently to the clause creating the life estate. 
While it may be unsound reasoning to make a decision hinge solely 
upon the relative positions of the clauses creating the life estate and the 
executory interest, still where there are other factors suggesting doubt as 
to the intent, the relative positions may become important. Where the 
reservation of the life estate is last, as in the principal case, there is at 
least less likelihood that the grantor intended the executory limitation to 
become operative only upon a death in his own lifetime. It appears to 
the writer that there is a slight preponderance of evidence in this type 
of case to justify the conclusion that death at any time was meant. 

The facts in the case just discussed exhibited one peculiarity not com- 
monly found, which is worth a passing comment. The limitation over 
was conditioned on death “before marriage and legitimate heirs,” in con- 
trast to the common limitation over on “death without issue,” or “‘with- 
out surviving issue.” In limitations of the common type mentioned, the 
conveyor has not in express language stated the time of the death to 
which he refers. It may be suggested that in the Smith case, the condi- 
tion, if taken at face value, does expressly state the time of death. “Before 
marriage and legitimate heirs,” construed literally, means before the 
marriage of the remainderman and before birth of issue to him. On a 
literal construction, his fee would become indefeasible upon the birth of 
a child.*37 Where a conveyor has been explicit to this extent in referring 
to the time of death, it appears doubtful whether a court can properly 
137 A gift over on death of the first taker “without having children,” is construed “without 
having had children.” The fee becomes indefeasible in the first taker on birth of a child, though 
such child predeceases the first taker, Jarman, Wills *ros6 (6th Am. ed. 1893); Theobald, 


Wills 792 (8th ed. 1927). It is believed that “‘before marriage and legitimate heirs” is language 
demanding even more imperatively the indicated construction. 
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read into the limitation the restriction that the death must occur in the 
life of the life tenant."** If, moreover, it is the actual intent that the re- 
mainderman’s fee shall become indefeasible on birth of issue, birth of issue 
at any time must be meant; it is not reasonable to suppose that the 
grantor intended that the fee of the remainderman should be divested 
merely because he had not had a child born in the life of the life tenant. 
The peculiar nature of the limitation over, therefore, supplied an addi- 
tional reason for not applying the rule restricting death to death in the 
life of the life tenant, and an additional ground upon which the decision 
may be criticized. 

The title to the present subdivision indicates that there may be a 
single gift over on the death of the remainderman without surviving 
issue, or there may be two gifts over—one to the surviving issue if any, 


and the other in default of such issue to C. The result is actually the 
same whether there be the single gift over or the alternative gifts ind i- 
cated. In either case, the gift or gifts over are conditioned on death of the 
remainderman in the life of the life tenant. It may be observed, however, 
that if there be alternative gifts over which exhaust the possibilities, then 
the remainderman B can take only a life estate if “death without surviving 
issue’ means death at any time.’’® This fact is a further reason for con- 
struing the quoted phrase to refer only to death in the life of the life 
tenant. There is a suggestion of inconsistency between limitations over 
which limit to a life estate an interest not expressly so described. It is 
apparent that the courts have on occasion felt the influence of this argu- 
ment.'* If the estate of the remainderman should be expressly described 
as a fee simple, the inconsistency between such description and the limita- 
tions over exhausting the contingencies would become patent; and it 
would then be exceedingly difficult to justify any other construction than 
that the death referred to is such a death in the life of the life tenant only. 


138 See the dissenting opinion of Thompson, J., 310 Ill. 624, 628, 142 N.E. 243, 245 (1924); 
cf. Pitzer v. Morrison, 272 Ill. 291, 111 N.E. 1017 (1916) (death of the remainderman “before” 
C and D held to refer to such death at any time, whether before or after the death of the life 
tenant). 


139 Cf. Kleinhans v. Kleinhans, 253 Ill. 620, 97 N.E. 1077 (1912). And see the previous dis- 
cussions of gifts over exhausting all possible contingencies, Subdivision I and note 17 supra; 
Subdivision IV C and notes 106, 108 supra. 

14° Lachenmyer v. Gehlbach, 266 Ill. 11, 107 N.E. 202 (1914); Johnson v. Boland, 343 IIl. 
552, 175 N.E. 794 (1931). While it is doubtful whether the limitations over in these cases did 
exhaust all possible contingencies, it is apparent that the court thought they did. 

*# Cf. discussion under Subdivision IV C supra. 
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E. LIMITATIONS OVER UNDER A TRUST FOR FUTURE DISTRIBUTION 
OR IN CONJUNCTION WITH AN ATTEMPTED RESTRAINT UPON 
ALIENATION 


In the preceding subdivision, the writer has considered the problem 
presented where the limitations are to A for life, remainder to B, with a 
gift over on his death without surviving issue. The arguments justifying 
the rule which relates “death without surviving issue” to the death of the 
life tenant have been set forth. A similar situation exists where property 
has been conveyed to a trustee for future distribution among several bene- 
ficiaries, with a provision that in event of the death of any beneficiary 
without surviving issue, his share shall go over. The arguments previ- 
ously discussed would warrant the conclusion that the settlor here re- 
ferred to the death of a beneficiary before final division and distribution 
by the trustee.) In Spencer v. Spencer,'@ the Illinois Supreme Court so 
held. It was pointed out in the opinion that the problem had not previ- 
ously been presented to the Illinois courts, but that such was the rule 
in other jurisdictions. In its formal statement of the rule adopted, which 
the court took from Theobald on WiUs, it inserted a qualifying clause, the 
importance of which is not wholly clear. The qualification limits the 
operation of the rule adopted to the case where the donee in the gift over 
is “contemplated as taking through the medium of the same trustee.” 
Apparently this means that “death without surviving issue” will not be 
construed to be limited to such death during the trust period unless the 
settlor has indicated that he expects the donee in the gift over to take 
from the hand of the trustee.’ On the actual facts of the case, the only 
language in the gift over suggesting such an expectation were the words, 
“to be distributed in accordance with the provisions of this will.” No 
discussion of the apparent qualification of the rule is to be found in the 
opinion. It is doubtful whether the adoption of this qualification would 
have any other effect than to complicate further a difficult problem of 
construction." 


142 268 Ill. 332, 109 N.E. 300 (1915). 


143 The court stated the rule as follows: ‘‘. . . . if the fund is vested in a trustee who is 
directed to distribute it at a certain time, so that the trusts then determine, and the legatees 
who are to take upon the death of prior legatees without issue are contemplated as taking 
through the medium of the siuis trustee, the rule then is to restrict the meaning of ‘death | 
without issue’ to death without issue before the time of distribution,” 268 Ill. 332, 3 ows - 
N.E. 300, 303 (1915). See Theobald, Wills 747 (8th ed. 1927). It may be suggested tha 
nice cieeenta are ca anatase uneteaaeticine ote dle yatin 
of the opinion in which the court apparently indicates its view that once distribution has been 
made, the distributee takes absolutely. See 268 Ill. 332, 341-2, 109 N.E. 300, 303 (1915). 
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In Defrees v. Brydon, a testator had devised a residue on trust for 
“the sole use” of five named children, providing that as to any child, the 
trust might be terminated by the trustee at any time in his discretion; 
that when division should be made by the trustee, each child should 
have a one-fifth part of the corpus, “to him or his heirs forever’’; and, 
further, if any child should die before the testator “‘or afterwards,” with- 
out leaving issue, his share should go over. After a division had been 
effected by the trustee, one of the children died without leaving issue. 
It was held that her share went over. The court put great weight on the 
fact that the will expressly provided for death before the testator “or 
afterwards,” taking this to mean death at any time. Considering the 
whole of the provisions relative to the death of any child, one is left in 
doubt as to the true meaning of “death without surviving issue’’ as it 
was here used. On the one hand, it may be noted that the testator had 
provided that upon distribution by the trustee, a child should take his 
share, “to him and his heirs forever.” This language suggests strongly 
that the testator did not contemplate any divestiture of a share once it 
had come into the possession of a child. On the other hand, two factors 
suggest that the testator referred to death of a child without issue at any 
time. He had made not only the gift over above mentioned, but also a 
gift over if any child should die leaving issue, and such issue should die 
childless.*** And he had further provided that any child should have the 
power to devise and bequeath his share to any lineal descendant of the 
testator or his wife. The very nature of these provisions suggests that the 
testator was looking forward to a time beyond the termination of the 
trust. 

In Beaty v. Callis;“° land had been devised to a widow for her life, 
and on her death to a granddaughter, with a provision that if the said 
granddaughter should be under the age of twenty-one years at the death 
of the widow, a trustee should be appointed to manage the said property 
until the majority of the granddaughter. There was a further provision 
that if the granddaughter should die before the widow “or subsequent 
thereto,”’ leaving surviving no “children or descendants of such,” the 
land should go over. The granddaughter attained the age of twenty-one 
and died without leaving issue. It was held that the land went over. 
The will expressly provided that the land should go over in event of the 


*44 275 Ill. 530, 114 N.E. 336 (1916). 


48 This gift over would appear void for remoteness, but it may, nevertheless, be significant 
as an indication of the time of death intended. 


+ 204 Ill. 424, 128 N.E. 547 (1920). 
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death of the granddaughter without surviving issue “subsequent” to the 
death of the wife. The court thought that death without surviving issue 
prior to the granddaughter’s attainment of twenty-one could not have 
been meant because it would have been practically impossible for her-to 
have died under twenty-one leaving “descendants” of her children sur- 
viving. This decision appears to be reasonable on the facts. 

It not infrequently happens that a testator undertakes to impose a 
restraint upon the alienation of property by the devisee thereof. Often 
the restraint is limited to the period preceding the attainment by the 
devisee of a stipulated age. If the same instrument makes a gift over in 
event of the death of the devisee without surviving issue, it would seem 
reasonable to construe that gift over as prima facie conditioned on death 
without surviving issue during the period of the attempted restraint, 
especially if there be a close connection in point of language between the 
provision imposing the restraint and the provision limiting the property 
over on death without issue surviving. The fact that the restraint itself 
may be invalid is immaterial in so far as the intent of the testator in 
reference to the operation of the gift over is concerned.'*? The imposition 
of a restraint upon alienation limited to a definite period of time, or 
until the devisee shall have attained a stipulated age, carries a strong 
implication of intent that at the end of the specified period, or upon the 
attainment of the designated age, the devisee shall have full power to 
convey an absolute fee. If, however, his fee is held to be defeasible on 
his death without surviving issue, whenever that death may occur, he is 
practically precluded from conveying for his whole lifetime. In Noth ». 
Noth, *** the court gave no consideration to the reasoning here suggested, 
but held that the gift over was operative on death at any time, despite the 
fact that the gift over was contained in the same clause of the will as the 
attempted restraint. 

In Clark v. Leaviti,4° the two factors here discussed—a trust for future 
distribution and an attempted restraint upon alienation—were appar- 
ently both present. A testator had devised real estate to a daughter, 
providing that she should have only the income therefrom until she at- 
tained the age of thirty, and that any conveyance by her should be void 
until she acquired “full power to sell the same.”’ In the succeeding clause 
of the will, the testator further provided that should the daughter “die 


147 See discussion of Knight v. Knight, 367 Ill. 646, 12 N.E. (2d) 649 (1938), supra, Sub- 
division IT C. 


+48 292 Ill. 536, 127 N.E. 113 (1920). 
149 330 Ill. 350, 161 N.E. 751 (1928). 
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without issue,” the property should be sold and the proceeds divided 
among brothers and sisters of the testator. On death of the daughter with- 
out having had issue, it was held: that “death without issue” meant 
“without having had issue”; that the clause, “until she shall have full 
power to sell the same,” meant until she should have attained the age of 
thirty and should have had issue born to her; and that the death without 
issue referred to was not restricted to death prior to her attainment of the 
age of thirty. In the opinion of the writer, this decision was in error on 
each of the three points stated. The objections to construing “death with- 
out issue” to mean “without having had issue” have been previously con- 
sidered.*** The clause, “until she shall have full power to sell,”’ must cer- 
tainly have been intended by the testator to refer to the daughter’s at- 
tainment of the age of thirty; it is too much to imagine that he knew how 
the court would construe the phrase “die without issue,” and that he 
therefore realized that the daughter could not have “full power’’ to convey 
until jssue had been born. That the testator should have intended to make 
the interest of his daughter defeasible for her whole lifetime for the benefit 
of his brothers and sisters, who would probably die before the daughter, is 
unlikely; it would seem more probable that he contemplated a trust for 
management of the property until the daughter should have attained the 
age of thirty, and that in the gift over he referred to her death before her 
attainment of that age and before she became entitled to actual possession 
of the property upon termination of the trust. 


18° Subdividion III C supra. 
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THE FIRST DECADE OF THE SUPREME COURT 
OF THE UNITED STATES* 


CHARLES WaRRENt 


OR eleven months after the United States of America came into 
Poser on March 4, 1789, it possessed only two branches of gov- 

ernment, a legislative and an executive. For eleven months it lacked 
the third branch—the judicial; and this in spite of the fact that on the 
very next day after the new Senate organized with a quorum, the first 
bill to be introduced was the Judiciary Bill—Senate No. 1. It was six 
months before the bill became law and before President Washington 
could appoint the members of the first Supreme Court. What caused this 
delay? 

As is well known, while the Constitution provided that there should 
be “one Supreme Court” and “such inferior Courts as Congress may from 
time to time ordain and establish,” the composition of the Supreme 
Court and the existence or non-existence of any inferior courts and the 
extent of their jurisdiction were left entirely to Congress to decide. Many 
who favored the Constitution, as well as many who were opposed, both 
in the Federal Convention and in the State ratifying conventions had 
expressed the view that it would be better for Congress to leave to the 
State courts the execution of Federal rights and powers, with an appeal 
to the Supreme Court; and from April 7, the date when the Senate ap- 
pointed its committee to organize the judicial system, this was the great 
controversial question. On June 12, 1789, the committee reported a bill, 
chiefly drafted by Oliver Ellsworth and William Paterson, providing for 
a Supreme Court of six Judges and for Federal district and circuit courts 
to try criminal and admiralty cases and suits between citizens of different 
States. Over this bill, the debate raged in the Senate and in the House 
for three months. The crucial point was whether there should be any 
inferior Federal courts (except possibly in admiralty), and if there were 
to be any such courts, whether the Constitution required that they be 
vested with the full jurisdiction which the Constitution permitted, in- 
cluding cases arising under the laws and Constitution of the United States 

* An address, delivered at a meeting of the Chicago Bar Association, Chicago, February rs, 
1940, at its celebration of the rsoth Anniversary of the Supreme Court. 

t Member of the Boston, District of Columbia, and Supreme Court Bars. 

631 





632 THE UNIVERSITY OF CHICAGO LAW REVIEW 


(as Judge Story and many other judges later maintained). The final re- 
sult of the bill was a compromise. On the one hand, the extreme Federal- 
ists were obliged to yield in their contention that the Federal courts must 
be granted full jurisdiction. On the other hand, their opponents were 
unsuccessful in attempting to confine Federal cases to the State courts, sub- 
ject to appeal, and were compelled to accept Federal courts possessing 
a very limited jurisdiction. It is interesting to note that the party which 
in later years bitterly opposed appeals from State courts to the Supreme 
Court, was the very party which at the outset advocated this form of 
appeals exclusively. 

It was not until September 24, 1789, that the Judiciary Act finally 
became law, nearly six months after its introduction in the Senate.’ 

Since there was no controversy over the provision for six Justices of 
the Supreme Court, as provided in an early draft by Ellsworth in April, 
President Washington had plenty of time to consider the qualifications 
of candidates and possible nominees for that Court. Having the advan- 
tage of being able to consult in New York with fourteen members of the 
Congress who had been delegates to the Federal Constitutional Conven- 
tion of 1787, and with twenty-five members of Congress who had served 
in the State ratifying conventions, Washington became well-informed as 
to the men who would be most likely to enforce the Constitution in sym- 
pathy with its theory and objectives. Though great pressure was brought 
to bear on the President with reference to his appointments on the Court, 
Vice President Adams accurately pictured the man in a letter to Silvanus 
Bourne, August 30, 1789: “I must caution you, my dear Sir, against hav- 
ing any dependence on my influence or that of any other person. No man, 
I believe, has influence with the President. He seeks information from 
all quarters and judges more independently than any man I ever knew. 
It is of so much importance to the public that he should preserve this 
superiority, that I hope I shall never see the time that any man will 
have influence with him beyond the powers of reason and argument.” 
On the day of the passage of the Judiciary Act, Washington sent to the 
Senate the names of those whom he had chosen for the first Court. 

At the very outset, Washington showed how fully he recognized the 
importance of the Court, for in his letter to John Jay nominating him as 
Chief Justice, he stated that the Court “must be recognized as the key- 

* The Senate debate began on June 22, 1789, and the Senate passed the bill July 17; it was 
taken up by the House on July 20. Since proposed constitutional amendments, including one 
pertaining to the scope of the Federal judiciary, were then pending in the House, it was not 
until August 24 that the House began its debate on the Judiciary Bill; on September 21, the 
House passed it. 
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stone of our political fabric” ; and writing to his future Attorney General, 
Edmund Randolph, he said: “Impressed with a conviction that the true 
administration of justice is the firmest pillar of good government, I have 
considered the first arrangement of the judicial department as essential 
to the happiness of our country and the stability of its political system.” 
The choice of Jay was a notable one; for he had not only had judicial 
experience (as Chief Justice of New York for two years), but he had also 
been President of the Continental Congress, Minister to Spain and to 
France, and Secretary of Foreign Affairs. In 1789, his prestige as a 
lawyer and statesman was greater than that of Madison, Hamilton, Liv- 
ingston or Jefferson; so that John Adams, in speaking later of the early 
Federalists, said that Jay was “‘of more importance than any of the rest, 
indeed of almost as much weight as all the rest.” 

In his choice of Associate Justices, Washington evidently gave heavy 
weight to previous judicial experience and also to geographical distribu- 
tion. William Cushing of Massachusetts had been for twelve years Chief 
Justice of the Supreme Judicial Court of that State; Robert H. Harrison 
of Maryland (who declined the appointment) had been Chief Judge of 
its General Court; John Blair of Virginia had been Chief Justice of its 
General Court, and for nine years Judge of Chancery; John Rutledge of 
South Carolina had been Judge of Chancery. James Wilson of Pennsyl- 
vania and James Iredell of North Carolina were the only men who had 
held no judicial posts; but Wilson was generally recognized as the most 
profound jurist in the country, and Iredell was the ablest lawyer in his 
State.” 

Washington, moreover, had had an eye to the especial familiarity of 
the Justices with the Constitution which they were to interpret; Wilson 
(next to Gouverneur Morris) had been the most active speaker in the 
Federal Convention of 1787; Rutledge had been Chairman of the Com- 
mittee of Detail which framed the Constitution after its general outline 
had been decided on, and had had especial connection with the Judiciary 
Article; Blair had been a delegate from Virginia; Paterson had drafted 
the plan put forward by the small States; Cushing, Johnson, and Iredell 
had been prominent in the State conventions which adopted the Constitu- 
tion. 

2 Of the men later appointed by Washington on the Court, William Paterson of New Jersey 
had been Chancellor; Thomas Johnson and Samuel Chase had each been a Chief Judge of the 
General Court of Maryland; and Oliver Ellsworth (Jay’s successor as Chief Justice) had been 
a judge of the Superior Court of Connecticut for three years. Ellsworth was 51 years of age 


when appoiated Chief Justice in 1796 (just the age of Mr. Justice Black, when appointed); 
Paterson was 48, and Chase was 55. F 
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The era was peculiarly one of young men—Madison was at this time 
38, Hamilton 32, Rufus King 34, Gouverneur Morris 37, Charles Pinck- 
ney 31, Marshall 31, Edmund Randolph (the Attorney General of the 
United States) 36. In this respect, the composition of the Supreme Court 
was no exception. Jay was 43 when appointed (only three years older 
than the youngest member of the present Court on his appointment, Mr. 
Justice Douglas); Harrison was only 44; Wilson was 47 (the age of Mr. 
Justice Murphy) ; Rutledge was 50; Iredell was only 38 (two years younger 
than Mr. Justice Douglas); Cushing and Blair were 57 (just the age of 
Mr. Justice Frankfurter, when appointed); Johnson, the oldest member, 
was 59 (the age of Mr. Justice Brandeis when appointed). 

Between September and December, 1789, the President had the task 
of completing the judicial establishment of the United States by appoint- 
ing the judges of the district courts—thirteen in number—a task ren- 
dered more arduous by the frequent declinations to serve in these new 
courts with their unknown duties. In this difficult undertaking, the Presi- 
dent was greatly assisted by the intimacy of his acquaintance with the 
new Chief Justice, who, it will be recalled, remained also Washington’s 
Secretary of State until Jefferson assumed that office on March 22, 1790. 
Of these close personal relations, I cannot refrain from giving an example 
in an exchange of correspondence which took place in the autumn of 
1789. On November 30, Washington wrote to the Chief Justice, enclosing 
theatre tickets and saying: “As this is the last night the President pro- 
poses visiting the theatre for the season, he cannot deny himself the 
gratification of requesting the company of the Chief Justice and his Lady; 
although he begs at the same time that they will consider this invitation 
in such a point of view as not to feel themselves embarrassed in the 
smallest degree upon the occasion, if they have any reluctance to visiting 
the theatre; for the President presents the tickets to his friends who will 
act as most agreeable to their feelings, knowing thereby that they will 
meet the wishes of the person who invites them.” Jay in his acceptance 
of this invitation thanked the President for “his delicate attention to their 
embarrassment,’ which, however, he said, “ceased with all question be- 
tween government and the theatre.’’ Two weeks later (December 13, 
1789), the President wrote to the Chief Justice “and informs him that 
the harness of the President’s carriage was so much injured in coming 
from Jersey that he will not be able to use it today. If Mr. Jay should 
propose going to Church this morning, the President would be obliged 
to him for a seat in his carriage.” 

The first district courts of the United States were held in the fall of 
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1789; but it was not until February 1, 1790—just one hundred and fifty 
years ago—that the Supreme Court of the United States held its first 
session for organization. It met in New York at the Exchange, a building 
located across the foot of Broad Street at the junction of Water Street, 
practically on the bank of the East River. It may be noted that never 
again in its history did the Court meet so far away from the legislative 
branch of the government; for the Congress was then sitting at the 
corner of Broad and Wall Streets, six blocks away and just opposite where 
another “exchange” was later established—the New York Stock Ex- 
change. The Water Street Exchange of 1790 had been built as a market 
hall in 1752, and was constructed like similar halls in Europe and like 
Faneuil Hall in Boston, with arcades for stalls on the street level and a 
large high-vaulted hall, sixty feet long, in the second story. This hall had 
at various times been used for theatrical entertainments and other ex- 
hibitions, a coffee room, society meetings, and for sale of imported goods. 
For several years the State Legislature had met there; and in this build- 
ing the old Federal Court of Appeals under the Articles of Confederation 
had sat, and the District Court for New York had met there on the pre- 
ceding third of November.’ 

When the Supreme Court of the United States convened there for 
the first time, it was probably at one o’clock in the afternoon, since the 
New York Assembly sat in the hall in the mornings. As is well known, 
only three Justices were present—Jay, Cushing and Wilson. Adjourn- 
ment, therefore, was made until one o’clock of the next day. As no de- 
bates are reported in Congress on this date, it is probable that members 
were attending the opening of the Court. With the arrival in New York 
of Mr. Justice Blair of Virginia, the formal organization was made pos- 
sible on February 2. The Court, however, again at once adjourned; for 
there were, of course, no cases ready, since no writs of error (the only 
method of appeal) could have issued to State or Federal courts and no 
subpoenas in cases of original jurisdiction, by reason of the fact that there 
was no Clerk of the Court to issue them. On February 3, the Clerk was 

3 See full description in Reeder, The First Homes of the Supreme Court of the United 
States, 76 Proc. Amer. Phil. Soc. (1936). 

Cushing wrote to Jay, Nov. 18, 1789: “Having the honor of an appointment as one of 
your associates on the Supreme federal bench, I must beg the favor of a line from you re- 
specting the time it will be necessary or convenient for me to attend at New York. If not in- 
convenient, I propose to delay going till some time in January 
prescribed the form of oath for us, but has not said who shall administer it. I shall be glad 
of your opinion relative to any of those matters, or any others respecting the business we are 


about to be engaged in, that you may think proper to mention.” 44 Mass. Hist. Soc. Proc. 
(1911). 















636 THE UNIVERSITY OF CHICAGO LAW REVIEW 





appointed—John Tucker of Massachusetts—and an official seal was 
adopted; and on the next day, President Washington recorded in his 
diary that he had at dinner a company consisting of the Vice President, 
the Chief Justice, Justices Cushing, Wilson and Blair, the Attorney Gen- 
eral of the United States, Edmund Randolph, and Secretary of the Treas- 
ury Hamilton and Secretary of War Knox and others. 

On Friday, February 5, the Court ordered that for admission to prac- 
tice before it, counsellors and attorneys should have practiced in the 
Supreme Courts of the respective States for three years and “that their 
private and professional character shall appear to be fair’”’—a not exces- 
sive requirement.‘ On the remaining days of the term, the only business 
was the admission of seven attorneys and nineteen counsellors, of whom 
eleven were members of Congress. A Boston newspaper found it “alarm- 
ing to find so many Members of Congress sworn into the Federal Court” 
and asked whether it was proper or “prudent to trust men to enact laws 
who are practicing on them in another Department?” On the evening 
of adjournment on February 10, the Court, with the Attorney General 
and the district judges, were the guests of the grand jury at dinner in 
the old Fraunces Tavern located just a block away; and the newspapers 
commented on the “liberality, good order and harmony of the occasion.”’s 

The records of the first session of the Supreme Court are found in the 
minutes prepared by the Clerk—minutes which, curiously enough, began 
with a misstatement; for the first line reads: “In the Supreme Judicial 
Court of the United States’”—the Clerk having apparently been obsessed 
with the title of his own State court, which was the Supreme Judicial 
Court of the Commonwealth of Massachusetts. It is a singular fact that 
apparently no docket was kept for the first ten years—at least none is 
now extant; and there are only a few papers in any of the early cases now 
extant. Hence it is not possible now to learn the exact number of cases 


4 The Judiciary Act provided that both the Attorney General and the District Attorney 
should be ‘‘a meet person, learned in the law.” The Act of June 22, 1870, establishing the 
office of Solicitor General, prescribes that he “‘shall be an officer learned in the Law.” 


5’ Two months later, on April 3, 1790, the Justices entered upon their “unexplored field,” 
the holding of circuit courts in each State in the three circuits—an unenviable and exhausting 
task. And Washington, as they set out to ride from one end of the country to the other, ad- 
dressed a letter to them, expressing the hope that they would inform him as to their progress, 
since, he said, he had ‘‘always been persuaded that the stability and success of the National 


Government . . . . would depend in a considerable degree on the interpretation and execu- 
tion of the law.” 


®In the Clerk’s office, there exists a volume of about twenty pages which contains the 


proceedings in a few important cases prior to 1800, but these seem to have been compiled and 
bound later. 
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or when they were filed, nor (as to most of them) the proceedings taken, 
except so far as the cases were acted on in open court as shown by the 
minutes. During the first decade, there was no official reporter; but, as 
is well known, Alexander J. Dallas, a young Philadelphia lawyer, thirty- 
one years old, compiled a series of cases, partly from his personal knowl- 
edge in the courtroom, partly from briefs and notes of counsel, and 
partly from the written opinions furnished to him by the Justices. It 
must be borne in mind, however, that Dallas Reports were not published 
until many years after the cases were decided; and since not more than 
four or five cases were reported in the newspapers of the day during the 
first decade, the public knew practically nothing, at the time, about the 
work or decisions of the Court, and a member of the bar knew the deci- 
sions only if he happened to secure a written copy. Volumes two and 
three of Dallas Reports were not published until 1798 and 1799, and 
volume four (which covers the 1799 and 1800 terms) was not published 
until the year 1807. In these three volumes, Dallas included about sixty- 
five cases; but upon a survey of the written minutes which I have made, it 
appears that between 1791 and 1801, there were at least forty-nine addi- 
tional cases upon which the Court took action. Some of these might well 
have been reported by Dallas, if not for their legal authority, then at least 
for their historical interest, especially since a few of these omitted cases 
were very important suits against States. 

Some general facts as to customs of the Court may be of interest. 
First, as to the costume of the Justices. At the first session, the Chief 
Justice wore a black gown with salmon colored facings, probably his 
gown of Doctor of Laws in the University of Dublin. A recent careful 
investigator, however, believes that the other Justices first wore gowns at 
the February 1792 term.’ After 1790, it appears from the minutes that 
the Court usually began its sessions at ten or eleven o’clock in the morn- 
ing (or occasionally at noon); there is no note of the hour when they ad- 
journed in the afternoon. At one session, Saturday, August 22, 1795, 
the Court sat for its usual time and adjourned until seven o’clock in the 
evening, when, after further hearing of the case, it adjourned until 
Monday morning at nine o’clock at which time it rendered its decision. 
This is probably the only instance of an evening session in the history 
of the Court. 

The Justices delivered the opinions from the bench seriatim, beginning 
with the latest appointee and ending with the senior appointee. This is 


7 See Reeder, op. cit. supra note 3, at 591. Frank Monaghan, in his biography of John Jay 
(1935), states that this robe is now preserved in the Smithsonian Institution. 
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the reason why the first reported opinion is a dissenting opinion by 
Johnson, he being the newest Justice on the bench.’ There were no 
printed briefs of counsel to consider; but the minutes of the Court show 
that on February 4, 1795, “the Court gave notice to the gentlemen of the 
Bar that hereafter they will expect to be furnished with a statement of 
the material points of the case from counsel on each side of a cause.” 

A marked variation from present day procedure was the extreme 
length of time allowed to counsel for argument and the shortness of time 
taken in writing opinions. Thus in February, 1793, the case of Kingsley 
v. Jenkins (unreported by Dallas) was argued for four days and decided 
five days later, and that of Georgia v. Brailsford® argued for four days and 
decided eleven days later; in February, 1794, the great admiralty case of 
Glass v. Sloop Betsey’® was argued for four days and decided seven days 
later; in February, 1795, Penhallow v. Doane’s Adm’rs™ was argued for 
nine days and decided eight days later; in August, 1795, Talbot v. Jansen” 
consumed eleven days in argument (one lawyer alone taking three days) 
and was decided three days later. In February, 1796, the great British 
debts case of Ware v. Hylton" took six days for argument, but in this 
instance, the Court took twenty-four days to write its opinions. The pres- 
ent Attorney General, in his address to the Court on February 1, 1940, 
has well and wittily characterized the situation: 

The duration of an argument was then measured in days instead of hours. All ques- 
tions were open ones, and neither the statesmanship of the Justices nor the imagina- 
tion of the advocate was confined by the ruling case. Some philosophers have so feared 
the weight of tradition as to assert that happy are a people who have no history. We, 
however, may at least believe that there was some happiness in belonging to a bar that 


had little occasion to distinguish precedents or in sitting upon a Court that could not 
be invited to overrule itself. 


During the whole decade, the February terms were of rather short 
duration, the Court sitting on an average less than two weeks (the longest 
February term being in 1796—thirty-seven days). At the August terms, 
the Justices rarely sat more than two or three days (the longest being 
seventeen days in 1795). It is peculiar that Ellsworth and Paterson, who 
drafted the Judiciary Act, should have provided for any August term, 
since they had sat in Philadelphia through the very hot summer of 1787 
in the Federal Convention, and realized fully the extreme heat of that 


® Georgia v. Brailsford, 2 Dall. (U.S.) *402, *405 (1792). 

9 2 Dall. (U.S.) *402 (1792). 

1 3 Dall. (U.S.) *6 (1794). 3 Dall. (U.S.) *133 (1795). 
™ 3 Dall. (U.S.) *54 (1795). 3 3 Dall. (U.S.) *199 (1796). 
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city as well as of New York. One fact other than the heat shortened the 
August sessions—yellow fever, which was seriously prevalent in Phila- 
delphia in five summers (1793, 1794, 1795, 1798 and 1799). 

It is a curious fact that in the eleven years between 1790 and 1801, 
the Court had five Chief Justices. Jay, after being absent as Special 
Envoy to Great Britain during the August term of 1794 and the February 
term of 1795, resigned June 29, 1795. In his place, John Rutledge of 
South Carolina was appointed July 1, 1795, and attended at the August 
term on August 12. The Senate refusing to confirm Rutledge, President 
Washington appointed Cushing, who was confirmed by the Senate on 
January 27, 1796, but declined the office on February 2. Oliver Ellsworth 
was then appointed on March 4, 1796, and took his seat on March 8. He 
sat for only five terms as he was appointed as Special Envoy to France 
on February 25, 1799; and on his resignation, September 30, 1800, John 
Marshall was appointed on January 31, 1801. 

Let us now consider a little more in detail some of the more notable of 
the proceedings of the Court. 

The second session of the Supreme Court was held for only two days 
in New York, August 2 and 3, 1790, and again no business was done ex- 
cept admission of counsellors to practice. For the February term of 
1791, the Court moved to Philadelphia which had been established as 
the temporary seat of government—a “dissipated metropolis,’ wrote a 
lawyer in a Boston paper." It is interesting to note that when the Court 
left its hall in the Exchange in New York, the use of the hall was granted 
to the Society of St. Tammany which maintained headquarters and a 
museum there for several years—a use somewhat far removed from judi- 
cial. In Philadelphia, since the new City Hall then under construction 
for the Court was not finished, the Supreme Court sat in Independence 
Hall. On the opening day, the Justices were attended at their lodgings 
by the Philadelphia bar and escorted to their temporary courtroom—a 
chamber just across the passageway from the room in which the Declara- 
tion of Independence had been signed and the Constitution framed. As 
this chamber was the courtroom in which the Supreme Court of Pennsyl- 
vania had sat for many years, it would be interesting to know whether 
Chief Justice Jay followed the habit of the Chief Justice of the State, as 
described by Manasseh Cutler who visited the Court in July, 1787: “The 
Chief Judge, Mr. McKean, was sitting with his hat on, which is the custom 
but struck me as very odd and seemed to derogate from the dignity of 
a Judge.” 

™4 Independent Chronicle, June 5, 1794. 
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The United States Supreme Court sat at this February term in 1791 
for only two days, most of its time being occupied in admitting to practice 
members of the Philadelphia bar. There was, however, one notable (and, 
as it turned out, ominous) action taken. For the first time in American 
history, a court entertained a suit by an individual against a State, when 
in Vanstophorst v. Maryland,’ a suit involving foreign creditors, the 
Attorney General of the State, Luther Martin, entered an appearance and 
the Court ordered that the State plead within two months. As the suit 
was later discontinued by consent of counsel (August 6, 1792), the great 
constitutional question involved was not presented to the Court in this 
first case. 

In the August term of 1791, the Court sat for three days. At the 
February term in 1792, the Chief Justice and Mrs. Jay stayed with the 
Vice President in Philadelphia, in response to Adams’ invitation of Jan- 
uary 4 to visit him “in South Street, the corner of 4th St., where your old 
bed is ready for you in as good a chamber and much more conveniently 
situated for your attendance in your Court and intercourse with your 
friends.”” No quorum appearing for five days, the Court sat on February 
11 and 13, heard two motions, admitted counsellors to practice, and 
adjourned. Thus, during the first five terms, the Court had decided no 
cases, rendered no opinions, and had passed only on motions. 

It was at the August term of 1792 that the Court was confronted with 
the grave question as to the constitutional right of a State to be free from 
suit by a citizen of another State. Three cases were in its files involving 
this issue—V anstophorst v. Maryland, Oswald v. New York," and Chis- 
holm v. Georgia™ (all of them involving debts claimed to be due to foreign 
creditors) ; and at the close of the term, a fourth case was filed—Grayson 
v. Virginia*®® (later amended to Hollingsworth v. Virginia).”” This case, 
unlike the others, did not involve any British or other debts but was 
brought by the members of the Indiana Company, owning several million 
acres in western Virginia, to obtain specific performance of a land grant 
made by the State.“ The question of the Court’s jurisdiction was re- 
garded as of vital importance to the States; for definite statements had 
been made by John Marshall, James Madison, and others in the State 


8 2 Dall. (U.S.) *401 (1791). 

% Tbid. 8 2 Dall. (U.S.) *419 (1793). 

17 2 Dall. (U.S.) *4o1 (1791). 9 3 Dall. (U.S.) *320 (1796). 

2° 3 Dall. (U.S.) *378 (1798). Bill filed, December 4, 1792; leave to amend and new process 
awarded, February 20, 1793; process issued July 3, 16, 1793 (see minutes). 


See letter of George Morgan, Feb. 1793, 41 Pickering Papers MSS. 114, Massachusetts 
Historical Society Collections. 
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conventions in 1788, and by Hamilton in The Federalist, that it was un- 
thinkable that by ratifying the Constitution, the States would render 
themselves subject to such suits. The suit against Georgia had been filed 
by Chisholm, a South Carolina citizen and administrator of a British 
creditor, to recover monies confiscated by the State. As Georgia had 
failed to appear in response to a subpoena, Edmund Randolph, counsel 
for the creditor, moved on August 11, 1792, that judgment be entered 
against it and that a write of enquiry of damages be awarded; and the 
question of the Court’s jurisdiction was argued exhaustively by Randolph 
at the next term (February 5, 1793). Since counsel for Georgia, under 
positive instructions, refused to argue the question, though presenting a 
protest to the Court against the Court’s jurisdiction, the Justices took a 
rather unusual action, described by Dallas in his Reports, but more pic- 
turesquely in a letter from George Morgan (the counsel who had just 
filed suit against Virginia): ‘The Bench expressed a desire to the Gentle- 
men of the Bar that, if any of them held the negative of the question they 
would speak and that the Bench would be glad to hear them upon it. 
None offering, the Chief Justice, after a proper pause, expressed a wish 
and offer of whatever time should be required by any gentleman to pre- 
pare himself; but this was also declined.”” Rather rightly, the bar was 
not inclined to argue against Attorney General Randolph a great constitu- 
tional issue without preparation or compensation.” 

The Court took the Chisholm case under advisement for thirteen days, 
and on February 18 delivered its momentous decision, holding that a 
State might be sued by a citizen of another State—Justice Iredell dissent- 
ing. A year later, as Georgia still failed to appear, the Court, on motion 
of Randolph (February 13, 1794), directed that judgment by default be 
entered for the plaintiff against the State of Georgia;*4 and on August 5s, 

* Dallas reported that “regarding the question involved in this suit as highly important,” 
the Court “suggested to the Counsellors of the Court that if any are disposed to offer their 
sentiments on the subject now under consideration, the Court are ready to hear them.” 


23 A noteworthy instance of a similar action by the Court occurred ten years later when in 
Marbury v. Madison, 1 Cranch (U.S.) *137 (1803), after the conclusion of Charles Lee’s 
argument in behalf of the petitioner, the Court (according to the newspapers of the day), 
through Chief Justice Marshall, ‘‘observed that they would attend to the observations of any 
person who was disposed to offer his sentiments, since the Attorney General declined to argue 
in behalf of Madison, but no one responded to the Chief Justice’s invitation.” 


24 On February 19, 1793, the Court ordered that “judgment by default be entered against 
the State of Georgia unless she appear or show cause to the contrary by the first day of next 
Term”; but on August 5, 1793, Dallas and Ingersoll (according to the minutes of the Court) 
“appeared by virtue of an authority from the State of Georgia and moved to postpone argu- 
ment until the next Term on the motion to show cause why judgment by default should not be 
entered.” 
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1794, it ordered “that the General Jury to be summoned at the next 
Court do enquire upon their oaths and affirmation what damages the 
plaintiff has sustained by reason of the promises and the non-performance 
of the promises and assumptions in the declaration of the plaintiff con- 
tained” (the Governor and Attorney General to be given three months’ 
notice). 

Meanwhile, at the February term of 1794, the State of Georgia had 
become a party plaintiff before the Court in a suit at law brought at the 
suggestion of the Court in place of a previous suit in equity—Georgia v. 
Brailsford**—and this suit was now tried before a jury on February 3, 5, 
and 7, 1794. As jury trials have rarely occurred in the Supreme Court, 
it may be of interest to describe the procedure in this and subsequent 
trials as set forth in the minutes. Beginning with this 1794 term, it 
appears that the custom was for the Court at each term to direct the 
Marshal of the District Court of Pennsylvania to issue a venire for the 
summoning of a jury. These jurymen (to the number of forty-eight in 
August 1796, thirty-two in February 1794, and forty in August 1797) were 
called and sworn (or affirmed), generally on the first or second day of the 
term. In Georgia v. Brailsford,* the jury, after hearing counsel argue for 
four days, found a verdict for the defendant. Thus, the State of Georgia, 
in two cases in two years, was defeated both as a defendant and as a 
plaintiff in the Court. 

The Chisholm case aroused tremendous excitement among the States 
and resulted in the immediate introduction of resolutions in Congress for 
a constitutional amendment to reverse the decision. Meanwhile, during 
the pendency of this amendment over a period of five years, suits against 
States continued to be instituted and pressed. In June 1793, William 
Vassal, a British citizen whose property had been confiscated, sued the 
Commonwealth of Massachusetts.*7 And in 1795, in Oswald v. New 
York,** the State having failed to appear and judgment by default having 
been entered, a jury was called on February 5, and on the next day 


*s The original bill in equity in Georgia v. Brailsford, 2 Dall. (U.S.) *415, had been filed 
June 30, 1792; argued on August 8, 9, 1792; injunction issued August 11, 1792; argued on 
February 6, 7, 8, 9, 1793; order for continuance of the injunction and for the State to bring 
action at law, February 20, 1793 (see minutes). The Court had held on February 20, 1793 
(two days after the decision of the Chisholm case) that Georgia should bring a suit at law, to be 
tried by a jury. 

%6 2 Dall. (U.S.) “415 (1793). 

27 Subpoenas issued January 4, 1793; writ returned by the marshal, August 5, 1793; suit 
dismissed with costs, February 13, 1797 (see minutes). 


#8 2 Dall. (U.S.) *401 (1792). 
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rendered a verdict for $5,415 in damages against the State and six cents 
costs. 

A grave question whether the Court could compel a State to appear 
was presented on March 14, 1796, when counsel in Hollingsworth v. Vir- 
ginia”® moved that the Court issue a distringas writ to compel the appear- 
ance of the State. The Court postponed decision in consequence, as it 
said, of a doubt whether the remedy should be furnished by the Court 
itself or by the legislature. This very question was raised by the State 
of New Jersey and by Congress itself thirty-five years later. The Court 
held in the Virginia case, on August 12, 1796, that it had the power 
under its general equity powers to issue an alias subpoena, with permis- 
sion to the plaintiff to proceed ex parte if the State did not appear within 
three months after service of process on the Governor and Attorney 
General. As Virginia did not appear, the Court on February 13, 1797, 
issued rules for commissioners to take testimony in Pennsylvania, Vir- 
ginia, and Kentucky. 

On August 8, 1797, a sixth State having failed to appear and having 
been defaulted, a jury was summoned and rendered a verdict for the 
plaintiff in the sum of $55,002.84. This was the suit (unreported by 
Dallas) brought on a debt against the State of South Carolina by John 
Brown Cutting, administrator of a gentleman bearing the formidable 


name of “Ann Paul Emanuel Sigismund de Montmorency Luxembourg” 
—the Prince of Luxembourg.*® A week after this verdict, a curious and 


29 3 Dall. (U.S.) *378 (1798). 

3° Rule to marshal to return the writ of summons, August 6, 1795; on the same day alias 
summons issued and rule to plaintiff to file declaration before September ro next, and service 
of declaration on Governor and Attorney General before November 1 next, and if State failed 
to appear judgment to be entered by default; rule that judgment by default be entered, 
February 8, 1797; rule that a writ of enquiry of damage be awarded (three months notice to 
Governor and Attorney General to be given), February 10, 1797. 

The case involved a striking and little known episode in American history. In 1776, the 
American commissioners sent to France by the Continental Congress had contracted in Hol- 
land for the construction of a frigate, the Indien; but owing to English suspicions and charges 
of breach of Dutch neutrality, the vessel had been sold to the King of France, and its use had 
been granted by him to the Prince of Luxembourg. Meanwhile, Commodore Alexander Gillon 
of South Carolina had been authorized by that State to purchase vessels and supplies. On 
May 30, 1780, in Paris, he entered into a contract or treaty with the Prince on behalf of South 
Carolina to lease the ship for three years, agreeing to pay the Prince 300,000 livres and one 
quarter of the proceeds of any prizes taken by it, pledging the public faith and property 
of the State for performance of the contract. After many delays, the frigate, then named the 
South Carolina, put to sea in August, 1781, captured prizes worth $100,000, and finally was 
itself captured by the British in December, 1782. The Prince of Luxembourg presented his 
claim for breach of contract and damages against South Carolina in 1784, through his agent, the 
British spy, Dr. Edward Bancroft. After an unsuccessful attempt at arbitration in 1784, 
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hitherto unknown sequel to this case appeared, when (on August 15s, 
1797) the State of South Carolina itself filed a bill in equity as a plaintiff 
against Cutting as administrator of the Prince of Luxembourg and the 
French Republic, asking for an injunction to stay all further proceedings 
on the judgment rendered against it. The Court ordered a temporary 
injunction on condition that the State bring into Court $46,523.24 with 
interest from March 13, 1789, deducting therefrom a small sum acknowl- 
edged by the State to be due and offered for deposit. This suit is unique 
in our judicial history; for it does not appear that there has been any 
other instance of a suit by a State against a foreign nation, though there 
have been two suits by a foreign nation against a State—viz., Cuba v. 
North Carolina* and Monaco v. Mississippi.” The claim involved in the 
bill filed by South Carolina was not finally settled until 1855. (The facts 
constitute a striking and little known episode in American history and 
are given in footnote thirty, since they do not appear of record in any 
papers in the Court files). 

Still another suit against a State was that of Huger v. South Carolina* 
in which the State having been served and defaulted, the Court, on Feb- 
ruary 10, 1797, issued an order for commissioners to take testimony in 
Georgia, South Carolina and Pennsylvania. The case involved specific 
performance of contracts by the State to convey lands in the Yazoo terri- 
tory under an Act of 1789. On February 7, 1798, summons were served 
and declaration filed in another suit by Brailsford against Georgia.* 
Thus, between the years 1791 and 1798, eight suits against States had 
been on the Court’s docket. 

Meanwhile, Congress had adopted the Eleventh Amendment forbidding 
the Court to take jurisdiction of such suits; and proclamation of the 


the State in 1789 finally agreed to fund the claim and interest and to issue seven per cent stock 
therefor. The Prince died in 1790 and John Brown Cutting (who had also a personal interest 
of three per cent in the claim) was appointed the Prince’s administrator in Charleston in 1794, 
and he attempted to compel the State to carry out this settlement by suit in 1797 in the Su- 
preme Court of the United States. Finally, the South Carolina Legislature in 1807 ordered 
$45,226.66 to be paid to France, and a further amount to the Prince. Complications again 
arose, and in 1814 the State ordered the issue to the Prince of $28,894 in State stock; but the 
claim of the French Government was not settled until the Act of 1855, which directed payment 
to France of $27,635 in final settlement of the claim of that nation. See Huger, Commodore 
Alexander Gillon and the Frigate South Carolina, 9 S.C. Historical & Genealogical Magazine 
188 ff. (1908); Huger, The Luxembourg Claims, 10 S.C. Historical & Genealogical Magazine 
92 ff. (1909). 


3 242 U.S. 665 (1916). 3? 292 U.S. 313 (1934). 33 3 Dall. (U.S.) *339 (1797). 


34 Previous suits were Georgia v. Brailsford, 2 Dall. (U.S.) *402 (1792), re-aff’d 2 Dall. 
(U.S.) *415 (1793); Georgia v. Brailsford, 3 Dall. (U.S.) *1 (1794). 
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ratification of the amendment by the necessary number of States was 
made on January 8, 1798. A month later, in Hollingsworth v. Virginia, 
the Court heard arguments of counsel as to its right to act further on 
pending cases; and on the same day (February 14, 1798) it held that 
it had no further power and ordered the bill dismissed. Thus, all these 
cases were swept from files of the Court, and today no papers respecting 
them can be found in the files, other than the entries in the minutes of 
the Court. 

In the following term, after a jury had been summoned and called 
on August 5, 1798, it was discharged five days later; and thereafter juries 
seem to have disappeared from the courtroom. The practice since then, 
when facts have had to be ascertained in cases involving the original 
jurisdiction of the Court, has been for the Court to appoint a commis- 
sioner, as was done in Pennsylvania v. Wheeling & Belmont Bridge Co.* 
or to appoint a special master. 

I have described in some detail these suits against States since none 
of the histories has adequately covered the subject. The extensiveness 
of the subject will not permit me to describe in similar detail the other 
cases of interest. I will confine myself, therefore, to three or four other 
notable features of the Court’s first decade. 

To begin with, it is to be noted that from the outset, the Court insisted 
on the preservation of the functions of the judicial branch of the Govern- 
ment as separate from those of the executive and the legislative. In his 
charge to the grand jury of the first Circuit Court held in New York, 
April 4, 1790, Chief Justice Jay stated that it is “of the last importance 
to a free people that they who are vested with Executive, Legislative and 
Judicial power should rest satisfied with their respective portions of 
power and neither encroach on the provinces of each other, nor suffer 
themselves nor the others to intermeddle with the rights reserved by the 
Constitution to the people.” Five months later, when the Secretary of 
the Treasury, Hamilton, wrote suggesting that “the collective weight of 
the Government ought to be employed in exploding the principle” con- 
tained in certain resolutions of the Virginia Legislature denouncing the 
assumption of State debts by the Federal government, Jay declined to 
have the Court take any action, realizing that judicial opinions ought to 
be rendered only in litigated cases. On April 5, 1792, when Congress had 
sought to impose on the Justices certain duties with reference to the 
Invalid Pensioners Act, Jay and Cushing, sitting on circuit in Hayburn’s 


35 3 Dall. (U.S.) *378 (1798). %# 9 How. (U.S.) *647 (1850). 
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Case,*” held that the government was divided into three “distinct and 
independent branches and that it is the duty of each to abstain from and 
to oppose encroachments on either; that neither the Legislative nor the 
Executive branch can constitutionally assign to the Judicial any duties 
but such as are properly judicial and to be performed in a judicial man- 
ner’’; and Justices Wilson, Blair and Iredell took the same view, in other 
cases on circuit. 

This judicial independence was further maintained in the notable in- 
stance of the refusal of the Court in 1793 to render an advisory opinion 
to the President—thus setting a precedent of vast importance to our 
governmental system, which precedent has never been departed from. 
The incident arose out of the complicated condition of our foreign rela- 
tions. In previous years, the French Revolution had aroused in this 
country rather general enthusiasm and sympathy; but when in the spring 
of 1793 news arrived of the execution of Louis XVI, the organization of 
the French Republic, and its declaration of war against Great Britain, 
serious divisions of sentiment arose here. On April 8, 1793, the new French 
Minister arrived at Charleston, and it soon became evident that unless 
some action was taken by our government, the United States might be- 
come involved in the war. While hitherto avoiding any call upon the 
Court itself, President Washington had consulted the Chief Justice indi- 
vidually on several matters. As early as August 27, 1790, he had sub- 
mitted to Jay and to his Cabinet a question as to Spanish control of the 
Mississippi River; and on September 4, 1791, he had written to Jay: 
“Will you permit me, my dear Sir, to make a similar request to the one 
I did last year, and to pray that your ideas may not be confined to matters 
merely judicial but extended to all other topics which have or may occur 
to you—as fit subjects for general or private animadversions.” And in 
September, 1792, Hamilton had been directed to consult with Jay as to 
the advisability of the issue by the President of a proclamation in the 
so-called Whiskey Insurrection.** Jay had also advised Hamilton as to 
the reception of the new French Minister (April 9, 1793), and had also 
prepared for the President (through Hamilton, April 11, 1793) a draft 
of a neutrality proclamation. After the issuance of this proclamation on 
April 22, 1793, Washington found that the questions arising as to its 
enforcement and other war problems were so great that he decided to 
call on the Supreme Court for its advice as a Court. Accordingly, Thomas 
Jefferson, Secretary of State, was directed to write to Jay and the Associ- 


37 2 Dall. (U.S.) *409 (1792). 
38 Hamilton to Jay, September 3, 1792; Jay to Hamilton, September 8, 1792. 
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ate Justices, July 18, 1793, a letter as follows, presenting a list of twenty- 
nine questions (twenty-one of which were proposed by Hamilton) to 
which the President desired, if possible, an answer: 


These questions depend for their solution on the construction of our treaties, on 
the laws of nature and nations, and on the laws of the land, and are often presented 
under circumstances which do not give a cognizance of them to the tribunals of the 
country. Yet their decision is so little analogous to the ordinary functions of the 
Executive as to occasion much embarrassment and difficulty to them. The President 
therefore would be much relieved if he found himself free to refer questions of this de- 
scription to the opinion of the Judges of the Supreme Court of the United States whose 
knowledge of the subject would secure us against errors dangerous to the peace of the 
United States, and their authority insure the respect of all parties. He has, therefore, 
asked the attendance of such Judges as could be collected in time for the occasion, to 
know, in the first place, their opinions whether the public may, with propriety, be 
availed of their advice on these questions. And if they may, to present for their 
advice the abstract questions which have already occurred, or may soon occur, from 
which they will themselves strike out such as any circumstances might, in their opin- 
ion, forbid them to pronounce on. 


As the Court was not then in session, Jay, on July 20, asked and the 
President acceded, that answer might be postponed until the arrival of 
all the Justices in Philadelphia—only Jay, Wilson, Paterson, and Iredell 
being then in the city. Finally, on August 8, 1793, the Court replied as 
follows: 


We have considered the previous question . . . . regarding the lines of separation 
drawn by the Constitution between the three departments of the government. These 
being in certain respects checks upon each other, and our being Judges of a Court in 
the last resort, are considerations which afford strong arguments against the propriety 
of our extra-judicially deciding the questions alluded to, especially as the power given 
by the Constitution to the President, of calling on the heads of departments for opin- 
ions seems to have been purposely as well as expressly united to the executive de- 
partments. 


This reply constituted, perhaps, the most notable action of the Court 
during its first decade.** 

In view of the fact that the whole country was divided politically into 
heated partisans of the French on the one hand and of the British on 


39 Incidentally, it is to be noted that in the Federal Convention of 1787, Charles Pinckney, 
on August 20, proposed for consideration of the Committee of Detail, a provision (taken from 
the constitution of Massachusetts, which provision Nathaniel Gorham had previously pro- 
posed on July 21) that: ‘Each branch of the Legislature, as well as the Supreme Executive, 
shall have authority to require the opinions of the Supreme Judicial Court upon important 
questions of law, and upon solemn occasions.” This clause was never accepted by the commit- 
tee; but in substitution for it, the Convention adopted on September 7 a provision that the 
President ‘‘may require the opinion in writing of the principal officer of each of the Execu- 
tive Departments, upon any subject relating to the duties of their respective offices.” 
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the other, and that feelings on both sides were very bitter, the Court, if 
it had decided to give an advisory opinion, would have found itself 
plunged into politics. And the wisdom of its declination to answer a 
question of law ex parte and without full argument of counsel was further 
strikingly shown by the fact that one of the precise questions presented 
to it by the President was involved in the case of Glass v. Sloop Betsey at 
the very next term in 1794. As the point was a very doubtful one, the 
case was fully and vigorously argued for four days (February 8, 10, 11 
and 12). The issue was of the highest importance, because on it depended 
in large measure the success of the government’s efforts to preserve our 
neutrality against repeated violations by both French and British pri- 
vateers. The Court’s decision, holding that prizes captured by a vessel 
which had infringed our neutrality proclamation and laws should be re- 
stored to their owners, settled a highly controversial point and established 
our powerful position as a neutral nation and a principle for the basis 
of action in all future years. In fact, it was on the authority of this case 
that the Court, 123 years later, acted in ordering the restoration to its 
owners of the British steamship Appam,“ captured by a German cruiser 
and sent as a prize into our port of Norfolk in violation of our neutrality 
in the World War.* 

Of other notable cases in this first decade, a few deserve especial men- 
tion—first, Hylion v. United States,’ the case in which the constitution- 
ality of a Federal statute was argued for the first time. Attorney General 
Charles Lee and Alexander Hamilton opposed Jared Ingersoll and Alex- 
ander Campbell as counsel in the litigation. The suit was a singular one 
by reason of the fact that in order to provide the required jurisdictional 
amount, the plaintiff had to aver that he kept 125 chariots “exclusively 
for his own private use and not to let out to hire,” taxable at $2000 or 
$16 per chariot. As the census shows that in all Virginia there were 
only 709 such vehicles, the declaration and agreed statement of facts 

4 3 Dall. (U.S.) *6 (1794). Question nineteen submitted to the Court was: If any armed 
vessel of a Power at war with another with whom the United States are at peace, shall make 
prize of the property of subjects of its enemy within the territory or jurisdiction of the United 
States, have not the United States a right to cause restitution of such prize? Are they bound 
or not by the principles of neutrality so to do, if such prize be within their power? 

# The Steamship Appam, 243 U.S. 124 (1917). 

# The Court in the Sloop Betsey case not only answered the question at issue, but some- 
what unwarrantably (since the point was not involved) adjudged “that the Admiralty juris- 
diction which has been exercised in the United States by the Consuls of France, not being so 
warranted, is not of right,” thus answering two of the questions propounded by President 
Washington. 

43 3 Dall. (U.S.) *171 (1796). 
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were plainly fictitious; and this became even more clear when it later 
appeared that the government paid the counsel on both sides of the 
suit. In modern times, it is doubtful whether the Court would render a 
decision in a case of so doubtful a controversial nature. The case was of 
interest for another reason. Those who attack the power of the Court 
to hold a Federal statute unconstitutional and term its exercise a usurpa- 
tion initiated by Chief Justice Marshall in Marbury v. Madison,“ always 
avoid mention of the Hylton case. While the Court in the Hylton case 
upheld the Federal statute on the ground that the tax on carriages was 
not a direct tax, it is plain that had the Court decided that the tax was 
direct, it must have also held that the tax was levied in a manner viola- 
tive of the Constitution, and hence that the statute imposing the tax 
was invalid. Similarly, opponents of the right of judicial review urge, as 
supporting the idea of usurpation, the fact that between 1803 and the 
Dred Scott Case* in 1857, the Court never held any Federal statute un- 
constitutional. This, they say, implies a doubt on the part of the Court 
as to its power. They entirely overlook the fact that the Court decided 
at least thirty cases prior to 1857 in which the constitutionality of an act 
of Congress was challenged; and certainly if the Court had any doubt as 
to its power to pass on the question of constitutionality, it would not have 
listened to exhaustive arguments on the point without expressing this 
doubt, even though in the end it sustained the validity of the acts in- 
volved. 

One other case, United States v. Hopkins (not reported by Dallas), is 
of interest because the exact point on which Marbury v. Madison” was 
later decided by Marshall was involved, but apparently not argued. The 
Hopkins case was concerned with a motion for issuance of a mandamus 
by the Court, in its original jurisdiction, against a Federal Commissioner 
of Loans. Filed on February 13, 1794, and argued February 14, the case 
was decided on the next day, the Court being “of opinion that the right 
claimed by the petitioner does not appear sufficiently clear to authorize 
the Court to issue the mandamus moved for.” Had it so desired, the 
Court could undoubtedly have decided, as did Marshall, that irrespective 
of any right of the petitioner to a mandamus, the Court had no constitu- 
tional power to issue such a writ to a Federal official as a matter of original 
jurisdiction; and thus Marshall’s great decision on the right to hold a 
Federal statute invalid might have been anticipated by seven years. 

In view of the fact that, twenty-five years later, the Court’s right to 


441 Cranch (U.S.) *137 (1803). 
48 19 How. (U.S.) 393 (1857). #1 Cranch (U.S.) *137 (1803). 
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hold State statutes invalid was violently challenged and attacked by 
Jefferson and the Republican party generally, it is interesting to note that 
as early as 1796 in the famous British debts case of Ware v. Hylion,* 
argued on February 6, 8, 9, 10, 11 and 12, 1796, with John Marshall on 
the losing side, the Court held (March 7, 1796) a statute of Virginia to 
be invalid as violative of the treaty with Great Britain. While this case 
came from the Circuit Court in Virginia, similar decisions were rendered 
by the Supreme Court in four cases coming from the State court of Mary- 
land (three of which are not reported by Dallas)** and there is no evidence 
that there was any public opposition to the Court’s exercise of power. 
So, too, in at least five cases, Justices in the circuit courts held State 
statutes unconstitutional as violative of the Federal Constitution, and 
no voice was raised in challenge.*® One of these circuit court cases, Van- 
horne’s Lessee v. Dorrance, was taken to the Supreme Court, but after 
several continuances was dismissed on February 18, 1799, for failure to 
prosecute the writ of error. In Calder v. Bull,* decided during August, 
1798, the Court upheld the constitutionality of a Connecticut statute, 
Justice Iredell expressly sustaining the power of the Court to decide 
upon the validity of the State law, and the other Justices impliedly en- 
dorsing this power. 

The Calder case had come to the Supreme Court on writ of error from 
the State court; and it is a noteworthy fact that, though, thirty years 
later, the 25th Section of the Judiciary Act which allowed such writs of 
error to State courts was seriously and violently challenged as unconstitu- 
tional, no such challenge was made in 1798. Nor had it been made in 
1793, in the very first case which came to the Court on a writ of error 
to a State court—the Supreme Judicial Court of Massachusetts. This 
was the case of Pagan v. Hooper (not reported in Dallas) which arose 
under peculiar circumstances. The State court had rendered judgment 
against Pagan, a British subject; and the British Minister, Hammond, 
had made violent protests to the legislature of Massachusetts and to the 
Secretary of State of the United States that the State court had violated 


47 3 Dall. (U.S.) *199 (1796). 

# Clerke v. Harwood, 3 Dall. (U.S.) *342 (1797), and the unreported cases of Court v. Van 
Bibber, Court v. Wells and Court v. Robinson, all in 1797. 

49 See case in Connecticut in May, 1791; Chapion v. Dickason and case in June, 1792, in 
Rhode Island; case in Connecticut in October, 1793; Vanhorne’s Lessee v. Dorrance, in Penn- 


sylvania in 1795, 2 Dall. (U.S.) *304 (C.C. Pa. 1795); case in Vermont in 1799. See 1 Warren, 
The Supreme Court in United States History 65-9 (1922). 


8° 2 Dall. (U.S.) *304 (C.C. Pa. 1795). s 3 Dall. (U.S.) *386 (1798). 
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international law in failing to accept a decree of the highest prize court 
in Great Britain. The Secretary of State, Thomas Jefferson, had de- 
clined to entertain the protest until Pagan should have pursued all rem- 
edies in the courts of this country. Therefore, Pagan had very unwill- 
ingly sought for a writ of error in the United States Supreme Court 
during the August 1792 term.” Owing to informality in the writ, it had 
failed; and at the February term in 1793, he moved for a second writ, 
but his counsel stated to the Court that he proposed to argue against 
its being granted, whereupon (as Edward Tilghman wrote to Attorney 
General Randolph): “One of the Justices expressed his surprise that a 
gentleman should argue against his own motion; and was answered by the 
counsel that he hoped to satisfy the Court that under the extraordinary 
circumstances of the case, he was free to do so.” To this, the same Justice 
said that “the circumstances must be extraordinary indeed which would 
warrant such a procedure.” After the argument, however, since the rec- 
ord exhibited by counsel in the case did not disclose the facts on which 
the jurisdiction of the Court was founded, the writ was refused. 

On August 5, 1799, there appeared in the Court the case of New York 
v. Connecticut,’3 the first of that class of cases which, beginning with the 
year 1838, became increasingly important in our history—a suit between 
two States of the Union. It is interesting to note that while suits by indi- 
viduals against States aroused violent indignation and opposition, there 
was no such feeling as to the jurisdiction of the Court over “controversies 
between two or more States,” as provided for in Article III, Section 2 
of the Constitution. The experience of the colonies and States prior to 
1787 had convinced all of the need for some judicial determination of 
disputes between States. And President Stiles of Yale University records 
that Abraham Baldwin, a delegate from Georgia to the Federal Conven- 
tion, told him only three months after the adjournment of that Conven- 
tion that the delegates “had been unanimous in the expediency and neces- 
sity of a Supreme Judiciary Tribunal of universal jurisdiction in contro- 
versies of a legal nature between States ” This, in fact, was one of 
the very few subjects of importance on which unanimity had prevailed. 

In recent years, there has been so much discussion, so much fume and 
fury over the powers of the National government under the commerce 
clause and the due process clause, that we are apt to lose our sense of 

8? See Letters and Opinions of the Attorney-General 1792-1810 in H.R. Doc. 123, 26th 
Cong. 2d Sess. (1841); American State Papers; letters of: Hammond to Jefferson, Nov. 26, 
1791; Jefferson to Hammond (1832-61), Dec. 28, 1791, Feb. 18, 1792, April 18, 1793; Randolph 
to Jefferson, April 12 and Sept. 5, 1793. 

53 4 Dall. (U.S.) *1 (1799). 
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proportion and to believe that cases involving these clauses of the Con- 
stitution have formed the chief part of the Court’s work. We forget that 
it is only within the last forty years that the Court has dealt to any great 
extent with the conflict of State and National powers in economic and 
social fields, and that it is only within the last thirty years that Congress 
has exercised its powers under the commerce clause on any subject other 
than railroads, liquor and monopoly. But for one hundred years, the 
Court has exercised its highly important function of deciding disputes 
between States involving vital interests of great communities. It will 
probably surprise most Americans to learn that in our history there have 
been at least seventy-seven reported suits brought by one State against 
another, requiring at least 124 reported decisions; and that at one time or 
another during the past one hundred years, every single State of the 
Union (with the exception of Maine) has been either a plaintiff or a de- 
fendant in such a suit. 

The last term at which the Court sat in Philadelphia was in August, 
1800; no quorum was present for five days and arguments in four cases 
were heard on only four days. The other two branches of the govern- 
ment had already in the preceding June moved to the new permanent 
seat of government in the city of Washington; but peculiarly enough, no 
provision had been made by Congress for either a separate building for 
the Court, or indeed for any court room in the Capitol. It was not until 
January 23, 1801, that a small committee room on the first floor of the 
Senate wing, twenty-four feet wide by thirty feet long—less than half 
the size of its courtroom in either New York or Philadelphia—was as- 
signed for use of the Court.’ And it was in these meagre quarters that 
on February 2, 1801, the Court held its first session in the “Federal City” 
—Cushing being the only Justice present for the first two days of the 
term. On February 4, the new Chief Justice, John Marshall, took his 
seat on the bench, and during the remaining four days when he sat only 


54] stated that this first room occupied by the Court was the room known as the Senate’s 
Clerk’s office, and later occupied by the Marshal of the Court. Earlier historians had stated 
that the Court first sat in the room later (and now) occupied by the law library. This was a 
mistake and I corrected them. Now I must apparently correct my own statement as to the 
location of the first courtroom, for a Washington lawyer, Robert P. Reeder, only four years 
ago discovered in the Library of Congress a ground plan of the Capitol which was given to 
B. H. Latrobe, the new architect, in May, 1803; and according to pencilled notations on that 
plan, the Court was then (in 1803) using a room on the western side of the ground floor (that 
being apparently the name then given to the floor now called the basement floor); and the 
room so noted was located just under the entrance room used by the Clerk of the Court up 
to the time when he moved to the new Supreme Court Building. See Reeder, op. cit. supra 
note 3, at 544 0. I. 
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one case was argued and decided. On the day after the adjournment of 
the Court on February 10, the great contest over the Presidential election 
began in the House of Representatives in session in a room on the floor 
above the courtroom; and on February 17, on the 37th ballot, Thomas 
Jefferson was elected President of the United States. On March 3, Mar- 
shall, who was still serving also as Secretary of State ad interim, signed 
the commissions of the “midnight judges.” On March 4, Marshall, as 
Chief Justice of the United States, administered the oath to President 
Jefferson. On March 5, Marshall served as Secretary of State ad interim 
for one day under appointment by President Jefferson. 

With this episode, the sketch of the first decade of the Supreme Court 
may appropriately be closed. The year 1801 began a new era in the his- 
tory of the Court. Prior to 1801, the only conflicts between the branches 
of the government had been those of the executive and the legislative. 
After 1801, there began a long series of differences between the judicial 
and the other branches. If any man is inclined to be pessimistic as to 
occurrences of recent years, he should be cheered by the thought that 
for seventy years after 1801, conflicts with the judiciary were much 
more serious and more intense than any which have occurred in the 
seventy years last past. 

In 1935, at the conclusion of the Gold Clause Cases,55 a Justice of the 
present Supreme Court remarked bitterly and dolefully from the bench: 
“The Constitution is gone.” He and others who shared in this view 
might well have recalled that almost exactly one hundred years before, 
at a time when the Constitution and the Court had been in existence 
for over forty years, Chief Justice Marshall wrote to Mr. Justice Story: 
“I yield slowly and reluctantly to the conviction that our Constitution 
cannot last.”” And Story himself wrote to Justice McLean: “The old 
Constitutional doctrines are fast fading away, and a change has come 
over the public mind, from which I augur little good”; and Ex-Chancellor 
James Kent wrote of an interview with Story in which the Justice had 
said: “Everything is sinking into despotism under the disguise of a demo- 
cratic government. The Supreme Court is sinking, and so is the judiciary 
in every State.” And Kent himself wrote: “I have lost my confidence 
and hope in the Constitutional guardianship and protection of the Su- 
preme Court.” 

In spite of these gloomy predictions, the Supreme Court has continued 
to exist for over one hundred years since they were uttered. It has con- 


5s Norman v. Baltimore & O. R. Co., 294 U.S. 240 (1935); Nortz v. United States, 294 
U.S. 317 (1935); Perry v. United States, 294 U.S. 330 (1935). 
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tinued to be what Washington termed it—“the keystone of our National 
fabric.” Like all other human institutions, it makes its mistakes. At 
times it disappoints litigants as well as Presidents. But it would be im- 
possible to say by what other means the Bill of Rights could be enforced 
for the protection of the citizens, or the relations between the Nation and 
the States could be kept in balance for the preservation of the rights of 
each. 

To modern prophets of gloom and disaster, I commend the sturdy 
words of Thomas Jefferson, written in his seventy-third year: “I steer 
my bark with Hope in the head, leaving Fear astern. My hopes some- 
times fail—but not oftener than the forebodings of the gloomy 
much pain have cost us, the evils which never happened!” 





GOVERNMENT SERVICE AND THE 
AMERICAN CONSTITUTION* 


Dav Riesman, Jx.t 


HE importance of the American Constitution is apt to be under- 

rated by radicals and overrated by conservatives. Students of 

British politics sometimes attribute the generally conceded in- 
feriority of American administration, as compared with the British, in 
large measure to the American constitutional limitations. This view 
ascribes too much importance to the form of the constitutional restraints, 
for in Britain settled aristocratic traditions have served in the past as the 
most formidable of restraints, and the customary taboos have been effec- 
tive substitutes for the legal separation of powers.’ In the United States 
the government is subject to a separation of powers not so much because 
of a long historical tradition of respect for the Constitution, but because 
division of power has been characteristic of our social and economic insti- 
tutions.’ A free, competitive capitalism provided us with a relatively au- 
tomatic dispersion of the sources of livelihood, and hence of power.’ Dis- 
persion was also facilitated by a large freedom of association: in trade 
unions, corporate groups, farm co-operatives, sectarian churches, precinct 
clubs, and reform societies. These associations not only balanced power 
among competing groups in the community, but even within the individ- 
ual himself, who was torn between loyalties to competing and, in Marxian 
terms, inconsistent memberships. I question how long the constitutional 
separation of powers may maintain itself in an age of monopoly capitalism 
* The subject of this paper was discussed in an address, May 28, 1938, before the First 


Annual Law Institute of the University of Buffalo School of Law. The author wishes to 
acknowledge the valuable suggestions of Professor Carl J. Friedrich, of Harvard University. 


Tt Professor of Law, University of Buffalo. 


* From Montesquieu to date, observers have mistaken British theory of constitutional re- 
strictions for actual practice. 


?Many of our “constitutional” restraints—federalism, for example—crop up in labor 
unions, trade associations, and churches. Arbitral and other devices (publicity, consumers 
groups, etc.) exist for seeking a bill of rights in corporate administration; cf. Herring, Logom- 
achy and Administration, 2 J. Soc. Phil. 95, 96-101 (1937). 

3 Power is divided in our society also because some ambitious men seek wealth (and inci- 
dentally power) in business, and others seek power (and incidentally wealth) in government, 
political parties, or religious organizations. 
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(whether “private” or “socialist””)* which concentrates the sources of 
livelihood, and in an age of social stratification which will tend to limit the 
psychological freedom of association. It is in the light of these forces, 
overlooked by conservatives, that radicals are apt to undervalue the social 
and economic consequences of the Constitution itself. 

The Constitution, for the purposes of this paper, involves a three-fold 
division of powers: it separates the powers of the federal government 
from those of the states; the powers of the legislative, executive, and 
judicial branches of the federal government from each other; and the 
rights of the citizen from those of the government through the instru- 
mentality of the Bill of Rights.’ I propose to examine the relation of each 
of these divisions to the efficiency and responsibility of government ad- 
ministration. 

I 


FEDERALISM 

The efficiency of administration, whether in business or government, 
depends upon the application of a rational division of labor to the tasks to 
be performed.’ This specialization has two consequences. In the first 
place, an elaborate hierarchical control is required to supervise the dis- 
tribution and performance of the specialized functions of the administra- 
tion. In the second place, specialization demands increasing professional 


training of the officials who are to assume their appointed tasks within the 
hierarchy. From the point of view of this analysis, federalism appears to 
be a serious bar to government efficiency. For, while in an ideal adminis- 
tration the power of officials would be divided entirely in accordance with 
the functions (commerce, finance, etc.) to be performed, the purpose of 
federalism is the regional distribution of power.’ Also, while power in a 
non-federal hierarchy is vested in a single individual (king, president, or 
pope), a federal system creates many heads of little hierarchies who com- 

4The Marxian notion that the state would disappear with the rise of the proletariat to 


power means only that everyone will be in the employ of the state and there will be no one to 
observe the state. See note 41 infra. 


5’ The amending process may be thought of as dividing power between the statutory and 
the constitutional majorities, or it may be thought of as dividing power between the people 
exercising their sovereign power and the people acting within the three-fold set of constitu- 
tional restraints. For discussion, see Friedrich, One Majority against Another: Populus 
Semper Virens, 5 South. Rev. 42 (1939). 


* Friedrich, Responsible Government Service under the American Constitution, in Fried- 
rich et al., Problems of the American Public Service 1, 16-29 (1935). See Dimock, Modern 
Politics and Administration 391 (1937). 


7 For a more differentiated analysis, see Gulick, Notes on the Theory of Organization, in 
Gulick and Urwick, Papers on the Science of Administration 15-38 (1937). 
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pete for power. But the lack of co-operation which is so painfully evident 
between state and national officials is not confined to federal systems; it 
also appears within a single and theoretically centralized hierarchy.® 
Within the states themselves there are jealousies and factional fights 
among staffs supposedly loyal to the same chief executive. Likewise, co- 
operation between lower federal officials in different departments is often 
difficult to secure.’ Indeed, jurisdictional dispute seems to be a disease of 
all administration. No statute could define the powers of officials so pre- 
cisely as to avoid all controversy.’® Jurisdictional squabbles merely reflect 
the struggle for power always present in a community. It is doubtful 
whether federalism really adds to, although it often dramatizes, what is an 
inevitable inefficiency and struggle. On the other hand, it is probably 
even easier to integrate state than national officials, since they live in the 
same community, share in consequence some of the same purposes, and 
are nearer to the same supervisory head. 

Since each state in exercise of its federal right maintains a separate 
educational system, federalism makes it difficult to achieve the level of 
professional training for officials that is possible under a uniform system 
for their training, their entry into a single service, and their promotion 
within it." Diverse training is now pursued to meet the differing require- 
ments of the civil service commissions.” ‘“In-service’’ training offers a par- 
tial solution both for the inadequacies of heterogeneous preparation for 
entry into the service, and for the absence of a professional attitude not 


* For striking evidence of lack of co-ordination in the exceptionally centralized French 
administrative hierarchy, see Sharp, The French Civil Service 32-42 (1931). Jurisdictional 
disputes between the administrative courts and the regular judiciary are frequent. See 
Riesenfeld, The French System of Administrative Justice: A Model for American Law?, 18 
B.U.L. Rev. 48, 75-82, 715, 744, 747 (1938). 


° For years; the Labor and State Departments refused to co-operate in their respective 
jurisdictions over immigration. A recent committee, headed by Professor Marshall Dimock 
(now Assistant Secretary of Labor), has at last secured a uniform policy. President Roosevelt’s 
various co-ordinators have attempted, without notable success, to straighten out such juris- 
dictional issues. 


© Under the British India Act of 1935, the Governor-General is given power to decide ad 
hoc whether certain subjects should fall within the jurisdiction of the provincial or the cen- 
tral governments. See Report of Joint Committee on Indian Constitutional Reform, Sess. 
1933-4; H.L. 6, § 55. 


* This problem, like other problems of federalism, is parodied in less excusable form in 
conflicts within the states themselves, due to the multifariousness of local subdivisions of all 
sorts. 


™ The Commission of Inquiry on Public Service Personnel recommended co-operation 
between federal and state personnel administrations in joint use of eligible lists and joint 
civil service examinations. See Better Government Personnel 7 (1925). 
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acquired by university graduate study." Even so, well-trained men are 
not likely to enter the service of a smaller state, where they will lack pro- 
fessional associations and may find themselves up a blind alley as far as 
promotion is concerned. To some degree, this price of federalism can be 
minimized by frequent transfer of men from state to national service and 
vice versa, and through the many professional associations which have a 
national scope.’* It seems, therefore, that federalism adds no insuperable 
obstacles to the inherent difficulties of operating an efficient government 
administration. 

The positive function of federalism, like that of any form of regional 
decentralization, is to make government more responsible. Officials are 
constantly engaged in adapting statutes to needs encountered in adminis- 
tration. Even in a dictatorship, power does not operate only from the top 
down, and in relatively democratic societies, close relationships between 
officials and citizens are essential. Federalism accommodates this relation 
somewhat better than other forms of decentralization."* From the na- 
tional point of view, federalism permits economic representation for the 
heterogeneity of interests caused by regional differences. From the local 
point of view, it compels some officials to be residents of the state in which 
they work, to be aware of local needs, and to fulfil these needs if they de- 
sire promotion.”* They are not emissaries from a distant capital, looking 
to it for orders, for inspiration, and for a career.'? The result is that these 
officials gain experience and a feeling of personal responsibility through 
contact with their regional group, while the citizens, too, participate in 
government through that contact. Despite modern advances in communi- 

3 In other words, once the men are in the government service (often on the basis of prior 
professional training) they will then receive further training under the auspices of their partic- 
ular department (as in the case of the training school of the Federal Department of Agri- 
culture) or by means of fellowships at institutions like the Harvard Graduate School of Pub- 
lic Administration, open only to men already in the government. 

%4 For a list of these associations, see Graves, Uniform State Action, App. B (1934); for 
discussion, see ibid., at 77-265. 

*s Compared to the press of European countries, American newspapers were extremely 
provincial until the New Deal diminished the importance of federalism. They tended to be 
non-partisan in national affairs, but partisan, or at least concerned in, local disputes. Of course, 
other factors besides federalism account for this differentiation, with its obvious significance 
for the problem of local responsibility. 

*6 With both the increase in federal power due to spending, which compels party loyalty in 
the congressman to secure appropriations for his district, and a concomitant decrease in the 
extent of federal patronage allowed to congressmen due to civil service extensions, the retention 
of seats of local political power becomes particularly vital in preserving the looseness of our 
party structure. See pp. 670-5 infra. 


7 Administrators who live in Washington tend to associate only with other administrators 
and to develop an extreme view of the importance of their particular mission. 





AMERICAN GOVERNMENT SERVICE 659 


cation, this living together, this geographical closeness, remains important 
and vital for responsibility in a democracy. 

Few maintain that the states are ideal regions for federal decentraliza- 
tion. Indeed, it is rather difficult even on paper to visualize what such 
ideal regions would be, since the areas comprising a “region” may differ 
for different purposes. But with the boundaries such as they are, a net- 
work of customs and devices have evolved to assure the necessary co- 
operation between the states and the federal government, and among the 
states themselves.’* Of the devices securing a minimum of national uni- 
formity, the grant-in-aid is most important. Transfer of men between the 
services also helps to induce co-operation and to circulate improvements. 
The Interstate Commerce Commission and other federal agencies have 
made progress in securing state support by taking state officials into con- 
ference where local as well as national issues are involved. County exten- 
sion agents are state as well as federal agricultural officers. Other devices 
remain to be exploited, notably state administration of federal law. 

On the whole, there is value in the competition of parallel services. 
Each acts as a check on the corruption of the other; and competition for 
the citizen’s allegiance adds another useful pluralism to our political life, 
and helps to curb the dangerous worship of the “State.” With intelligence 
and goodwill, the obstacles to a rational system of administration that fed- 


eralism presents may be minimized while the advantages of federalism in 
producing administrative responsibility are preserved. 


SEPARATION OF POWERS 

The constitutional separation of powers of the national government 
divides the power to govern into three branches: the legislative, executive, 
and judicial. Buck-passing, jurisdictional disputes, and other inefficien- 
cies seen in federalism and its separation of powers are to be found in this 
national separation of powers as well."® Consequently, many look with 
envy toward some unitary system; others insist that the separation of 
powers is dying, if not already dead. But the separation of powers is not 
simply a legal dogma which is peculiar to the United States. It is in part 
the legal crystallization of a simple psychological hypothesis which sup- 
poses that human beings engage in three more or less distinguishable types 


‘8 For a survey of these devices, see Clark, The Rise of a New Federalism (1938). 

"9 Compare the problem of responsibility in India under the system of diarchy, whereby 
the British viceroy reserved certain important powers. The Joint Committee on Indian Con- 
stitutional Reform pointed out that since Indian native politicians lacked complete responsi- 
bility, they refused to accept any responsibility at all and “passed the buck” on to the viceroy 
because of his reserved powers. See Report of Joint Committee on Indian Constitutional 
Reform, Sess. 1933-4; H.L. 6, § 17. 





660 THE UNIVERSITY OF CHICAGO LAW REVIEW 


of mental process: rule-making, administering, and judging. While it is 
possible, if the psychological hypothesis is sound, to distinguish in a gen- 
eral fashion these three types of mental process, separation of these func- 
tions is arbitrary in the individual, and artificial to some extent in an 
administration which engages in all three activities. 

The decline of the doctrine of separation of powers is usually argued 
from the example of the independent agencies and commissions, because 
in them a certain commingling of legislative, executive, and judicial func- 
tions is needed and has been permitted. But in fact, the agencies differ 
greatly from each other in the amount of the various powers they possess. 
The duties of the Interstate Commerce Commission are largely legislative, 
those of the Tennessee Valley Authority are largely executive, while those 
of the Labor Board are mainly judicial. Moreover, the separation of pow- 
ers, owing to its psychological basis, tends to reappear within the agencies 
themselves. Different personnel are likely to be allocated to the different 
tasks. This tendency to specialize is reinforced by the nature of the super- 
vision over the work of the agencies. On their judicial side, they are sub- 
ject to the control of the courts, and thus resemble inferior courts. In 
their rule-making sphere, they are supervised by both the courts and Con- 
gress. They are also responsible to Congress for annual recommendations, 
often accompanied by bill-drafting. Sometimes they conduct investiga- 
tions under Congressional direction. On the executive side, however, there 
is no organized system of review. A problem of supervision like that which 
has been seen to harass the hierarchical control of a federal system is thus 
presented. 

For three decades, successive presidents have struggled with this prob- 
lem of supervision. Not being permitted by law to supervise the executive 
acts of the independent agencies, they have sought to assert control 
through devious channels. Coolidge misused the appointing power in his 
battles with the Tariff Commission. Roosevelt short-circuited the Tariff 
Commission by means of the Trade Agreements Act, openly putting tariff- 
making into executive hands. Several presidents have sought to establish 
an absolute power to discharge commissioners as a necessary means of 
supervision. Chief Justice Taft, who as President had failed to carry his 
reorganization plans through Congress, held in Myers v. United Stales” 
that President Wilson could discharge a first-class postmaster who had 
been appointed with the advice and consent of the Senate. More im- 
portant was his dictum that the President could not be deprived under the 
Constitution of the right to discharge members of the “independent” 


2° 272 U.S. 52 (1926). 
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agencies.” The Constitution charges the President with the faithful execu- 
tion of the laws; the power to discharge is necessary for that execution; 
hence the President can discharge any official. So ran Taft’s simple syl- 
logism, ignoring the possibility that, as ample experience demonstrates, 
the unlimited power to discharge is not essential to adequate administra- 
tive supervision.” Roosevelt brought the issue to the courts again in 
Humphrey's Exec’r v. United States* by discharging a Federal Trade Com- 
missioner, relying on the dictum of Taft in the Myers case. But the Su- 
preme Court held that the commission was a quasi-judicial body and, as 
such, entitled to independence of tenure.** The Court relied in part on 
statutory interpretation, and perhaps as a matter of statutory inter- 
pretation it could be said that Congress set up the commission as it did to 
insure independence of tenure. Yet Congress had not been operating on 
any consistent principle, and independence may have been due to distrust 
of the Department of Justice. Similarly, the independence of the Social 
Security Board seems to have been intended as a rebuke to the Secretary 
of Labor. 

The dogmatic attitude of the Court in the Myers and Humphrey’s 
cases finds its counterpart in the report of the President’s Committee on 
Administrative Management. The committee thought that the setting up 
of independent agencies was a violation of the constitutional separation of 
powers, a view slightly irrelevant at this late date even if true. The com- 
mittee, without examining the actual extent of the President’s control, 
took offense at the anarchic-seeming lot of independent boards, corpora- 
tions, commissions, and authorities.** Since the President has not only ten 
cabinet officers to co-ordinate, but over a hundred agencies, most of them 
topped not by individuals but by hydra-headed boards of three or more, 
the committee concluded that the independent commissions should be 
grouped under the cabinet officers. 

As with federalism, lack of administrative co-ordination is rendered 
dramatic by open jurisdictional disputes between the cabinet and the 


* Tbid., at 164. 

22 Removal for cause is, however, a valuable disciplinary control. See Cushman, The Con- 
stitutional Status of the Independent Regulatory Commissions, 24 Corn. L.Q. 163, 181-5 
(1939); cf. ibid., at 170. 

3 295 U.S. 602 (1935). 

#4 The Federal Trade Commission is not only a judicial but an executive body, for with a 
limited budget it must decide to prosecute certain offenders and not others. 

*s For the kind of inquiry needed, see, e.g., N.Y. Times, April 22, 1939, at 21: “The law 
requires that the commission [SEC] name its chairman, although in practice it has respected 
the wishes of the White House in this connection.” 
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commissions. In order to minimize disputes, the President’s Committee 
suggested a blueprint of a unitary plan, the stock remedy of the op- 
ponents of federalism. Such a remedy seems suspicious. Even from the 
point of view of business management, which was the committee’s touch- 
stone, it may be wise to confine the President within the enormous sphere 
where his jurisdiction is now legally supreme, lest he spread his efforts too 
thinly. Moreover, a power to hire and fire is not sufficient to secure a 
unified and responsible direction of the federal hierarchy since even now 
there is an indication that the President’s administrative task is unman- 
ageable.” Furthermore, there is evidence that the independence of an ad- 
ministrative agency helps to attract competent personnel from private 
life”? And at least where large capital investments are concerned (e.g., 
SEC, FPC, and FCC), some continuity of individual policy, protected but 
not insured by independence, may be preferable to temporary co-ordina- 
tion of all policies with the four-year plan of a particular administration, 
even assuming co-ordination to be feasible. Apart from managerial con- 
siderations, a judgment on the desirability of greater presidential control 
turns on one’s hope of good presidents or fear of bad ones. Despite these 
criticisms, the committee’s program for the independent agencies deserved 
further study and experiment.” 

The familiar complaint that federal commissions act both as prosecutor 


and judge in their own cases looks for theoretical support to the doctrine 
of separation of powers.” Here again it is important to conceive of the sep- 


6 It seems doubtful, e.g., whether President Roosevelt has had set views as to policy in the 
transportation field, despite his appointment of a federal “‘co-ordinator”; cf. Earnshaw, The 
Federal Codrdinator of Transportation, 26 Ky. L.J. 182, 186, 228, 324 (1938). 

217 See Landis, The Administrative Process (1938); IV Sharfman, The Interstate Commerce 
Commission 258-74, 347-8 (1937). On the other hand, is it possible that the “‘wrong” type 
of civil servant is attracted by the name-on-door type of prestige attached to the independent 
agencies? 

%8 An alternative suggestion to the reshuffling proposed by the President’s Committee 
would give the President power to issue executive orders binding on all officials in the sphere 
of their administrative duties. See Friedrich, op. cit. supra note 6, at 51-4. Professor Cushman 
differs, believing compliance with executive orders cannot be secured unless the President may 
remove the members of the independent commissions. See The Problems of the Independent 
Regulatory Commissions, in The President’s Committee on Administrative Management, Re- 
port with Special Studies 203, 235 (1937). 

A draft of the Civil Aeronautics Bill, never enacted, provided: “The exercise and per- 
formance of the powers and duties of the Authority which are not subject to review by courts 
of law shall be subject to the general direction of the President.”” Quoted in Cushman, The 
Constitutional Status of the Independent Regulatory Commissions, 24 Corn. L.Q. 163, 177 
(1939). See also ibid., at 182-3. 

*» On the personal contacts existing between commissions and expert witnesses for the 
government, see, e.g., Newell, Experiences of an Expert Witness before Administrative 
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aration of powers as a psychological hypothesis about administration 
rather than as a legal doctrine. Where the identical man does not both 
bring cases and decide them, a certain amount of separation can and does 
exist. A valid distinction can perhaps be drawn between agencies whose 
purposes are more or less accepted by the general community, agencies 
like the Interstate Commerce Commission and Maritime Commission, 
and agencies which bear the administrative task of promoting policies on 
which all sections of the community are not agreed, agencies like the Labor 
Board and Federal Trade Commission. But in truth, each agency presents 
a different problem. The character of its main task, the trained specializa- 
tion of its personnel, the length and traditions of its establishment, all 
bear on the relative unity or relative separation of its powers. 
Separation within the independent agencies is generally considered 
desirable. It may be that in the larger sphere of government, separation 
fosters competence by making officials specialize as judges, legislators, or 
executives. The mutual checks furnished by the three independent 
branches, with their somewhat different sources of appointment and 
tenures of office, clearly aid responsibility. But when that separation is 
imitated by the independent agencies, specialization and responsibility 
assume somewhat different aspects.*° These agencies are already special- 
ized. They deal with a particular industry, such as transportation or coal 
mining, or a specific problem common to all industries, such as labor prac- 
tices or trade practices. There is value here in an amalgamation of powers, 
since judges who are also prosecutors are more likely to achieve consistent 
interpretative development of the statutory policy,* and legislators who 
are also administrators will comprehend the possibilities and limits of 
legislation in their particular field. Moreover, the independent agencies 
are not truly independent or irresponsible. Review by Congress and the 
courts keeps them responsible, within limits, in making rules and render- 


Tribunals, 16 Ore. L. Rev. 46, 48-9 (1936). Relations between judge and district attorney are 
often too close for defendant’s comfort. The same is true of relations between district attorney 
and juries. 

3° An illuminating comparison can be made with the municipal corporation against whose 
union of powers no one has objected. Here division which is geographical, rather than func- 
tional, limits the scope of the power, and the necessary check is provided by the supervisory 
authority of the organs of the state—executive, legislative, and judicial. See Stason, Adminis- 
trative Tribunals—Organization and Reorganization, 36 Mich. L. Rev. 533, 553 (1938). 


»* In order merely to know the facts so as to be able to adjudicate a simple question, the 
judge need not be a prosecutor; if he is, the danger arises that he will not permit “‘the facts” 
as he knows them to be controverted. Judicial review on the facts is usually narrow. See p. 
665 infra. 
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ing decisions.” Only on the political or executive side can an argument 
about irresponsibility be made. Perhaps legalization of some modicum of 
executive control, varying with the nature of the agency’s tasks, would 
bring into the open the now-covert partisan issues. Men of scientific tem- 
per in those agencies, most of whose work is objective, may not be sorry to 
lose final jurisdiction over disturbing political questions. Conversely, a 
president assured of a direct power over agency activity related to his 
electoral promises would not need to scrutinize appointees with an eye 
largely to loyalty, or resort to the various devices with which presidents 
have “managed” the agencies—devices destructive of morale, as seen in 
the Tariff Commission. Thus a carefully circumscribed executive review 
of political decisions might not only obviate the need for an artificial 
separation of powers within the agencies greater than that demanded by 
administrative expediency, but might also add to the agencies’ compe- 
tence along judicial and legislative lines. The report of the President’s 
Committee sought to obtain that review by shuffling all the agencies into 
a cabinet portfolio. A desire for legalistic symmetry obscured the evidence 
that each agency presents a special case. 


RULE OF LAW 
While the constitutional doctrines of federalism and separation of 
powers divide power between groups of officials, the third division of 


power defines the rights granted to the official and to the citizen. This 
division, originating in the Bill of Rights, will be called “the rule of law,” 
although, of course, all three divisions of power are part of the law of the 
Constitution. 

In proceeding from cure to prevention, the development of the rule of 
law has followed a familiar social pattern. The curative stages have not 
disappeared, but exist alongside the later preventive ones. The first stage 
is the traditional rule of law—the personal liability of officials in court 
for ultra vires acts. Such liability, of course, is not wholly curative, since 
officials may gradually conform to the decisions that are laid down, thus 
lending preventive efficacy to the case-law through their anticipations. 
But the safeguard is more apparent than real. The injured citizen will 
often lack resources to sue, or it may not be worth his while, as, for ex- 
ample, where he is overcharged a few cents on his electric bill. Usually the 


# It has been further suggested that administrative adjudication, since later reviewable, 
should be thought of as a step in the process of forming administrative policy. See Cole, Some 
Recent Proposals in the Sphere of Administrative Justice, 32 Am. Pol. Sci. Rev. 926-7, 929 
(1938). See also Landis, The Administrative Process (1938), for a discussion of this entire 
problem. 
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offending official will be judgment-proof; if he is not, court and jury will 
be loath to wipe out his personal fortune for acts done in good faith or at 
the command of his superiors. Furthermore, the fear of personal liability 
in court hampers officials in acting where they should act in the public 
interest.33 Accordingly, the immunity of the state, and conversely, the 
liability of its officials, seems to be disappearing, in part through the fic- 
tion of calling many new government activities “proprietary.” Even so, 
the imposition of state liability is of small efficacy as an administrative 
control, because the individual may be irreparably injured before his case 
can be decided, and because that injury perhaps should be compensated 
despite the technical legality of the administrative action.*4 

The second stage, judicial review of ultra vires acts either by certiorari 
or like remedy, or by injunction, carries a great admixture of prevention, 
but still remains largely remedial. Moreover, judicial review ordinarily 
furnishes protection only at the fringe of administration, where questions 
of “law’’ are involved; the vast discretionary realms do not bow to stare 
decisis. Where the courts try to scrutinize “the facts” and exercise their 
own discretion, administration, whether aggressive or complaisant, is 
likely to be futile. That may be the conscious or unconscious objective of 
such parental courts. Consequently, judicial review, like the personal li- 
ability of officials, has often served to hamper officials in acting where 
they should act, notably in public utility regulation. But even where 
courts wish to compel needful action, they lack the necessary techniques 
for doing so save in the simplest situations. Furthermore, many impor- 
tant questions have long been entirely removed from the scrutiny of 
courts, for lawyers, when they speak of judicial review, mean review by 
courts established under Article III of the Constitution, and not by ad- 
ministrative courts or judicial bodies not called courts. Accordingly, judi- 
cial review, like the legal liability of officials, seems of vanishing, if not 
of doubtful, utility as a device for making administration responsible.** 

The third stage is largely on the preventive side, with minimal curative 
efficacy. This stage is also a form of judicial review, and its operation is 
procedurally the same. It differs in that it attempts to correct, not a 

33 The official is not liable in a private suit for nonfeasance. See Jennings, Tort Liability of 
Administrative Officers, 21 Minn. L. Rev. 263, 266-8 (1937). 


34 These difficulties have led many to urge adoption of an administrative court modeled 
on the French Conseil d’Etat. See, e.g., Hart, The President and Federal Administration, 
in Haines and Dimock, Essays in the Law and Practice of Governmental Administration 47, 
79-84 (1935); Thach, The Inadequacies of the Rule of Law, ibid., at 269, 280-6. 


35 Judicial review of administrative rules might be treated as akin to review of specific 
decisions, or as akin to review of procedural steps. 
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single decision of a quasi-judicial agency, but rather the procedure of 
agencies as a whole. Notice, hearing, the weighing of evidence and argu- 
ment, the framing of issues, the adoption of an examiner’s report—these 
are the judicial processes which are to be imposed on the administrative, 
since they are safeguards which are supposed to aid responsible decision. 
The House of Lords said in Local Government Board v. Arlidge*®® that “judi- 
cial methods may, in many points of administration, be entirely unsuit- 
able, and produce delays, expenses, and public and private injury.” But 
in the cases of Morgan v. United States,” the Supreme Court, following 
earlier indications, held that, at least in rate regulation, the Constitution 
required administrative agencies to adopt procedures which, if not identi- 
cal with those of courts, were basically similar. Tendencies toward bias 
and unconsidered action can be checked to a considerable degree by these 
procedural requirements. Obviously, however, stupid or biased officials 
can go through the proper motions, and yet make wrong decisions.** 
The fourth stage of the rule of law deals directly with the problem of 
assuring the substance of correct and honest decisions, rules, and actions. 
Like the other three, this last stage makes use of the courts. But they are 
no longer called in, at the cost of great delay and expense, to penalize 
irresponsible officials, to curb outrageous misconduct, or even to enforce 
their procedure through administrative fear of reversals. Instead, they 
are employed as examples, perhaps our finest examples, of a lawful and 
responsible administration. They point to the value of attempting to 
create in other administrations conditions similar to those which control 
courts. This stage, of course, is wholly preventive; it will relieve no im- 
mediate abuses; it points to the future and the long run. Judicial control 
at all prior stages has been external, a series of taboos. These checks de- 
36[1915] A.C. 120; cf. Errington v. Minister of Health, [1935] 1 K.B. 249; Short, Adminis- 


tration and the Law, 14 J. Pub. Admin. 301, 310-12 (1936); Jennings, Natural Justice, 14 
J. Pub. Admin. 332-6 (1936). 

37 298 U.S. 468 (1936); 304 U.S. 1 (1938). It has been argued that each type of administra- 
tive proceeding involves a different problem. See Fuchs, Symposium on Administrative Law, 
9 Am. L. School Rev. 139, 141-4 (1939); cf. Brown, Symposium on Administrative Law, 9 Am. 
L. School Rev. 178-80 (1939) (tentatively setting certain general principles of fair hearing). 
See also Feller, Prospectus for the Further Study of Federal Administrative Law, 47 Yale L.J. 
647, 659-71 (1938). 

3* Of course, most American courts do make an effort to discover a bias which may lie be- 
neath technical correctness. See Cushman, The Constitutional Status of the Independent 
Regulatory Commissions, 24 Corn. L.Q. 163, 194 (1939). But cf. Marx, Comparative Ad- 
ministrative Law: A Note on Review of Discretion, 87 Univ. Pa. L. Rev. 954 (1939). The 
procedural rules requiring the administrative adjudicator to make specific findings of fact and 
conclusions of law to a certain extent do compel objectively responsible judgment, but again 
only at the judicially-reviewable fringe of administration. 

The interesting doctrine of the Conseil d’Etat in annulling actions formally valid but im- 
properly motivated is set forth in Riesenfeld, op. cit. supra note 8, at 425-6. 
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signed for savage administrators are not wholly ineffective. But a civilized 
administration depends upon impregnation of a judicial conscience. 

The responsibility of judges does not rest on election or appointment. 
It rests on publicity, training, and esprit de corps. Publicity means open 
trials and law reports. Judges must give reasons for their opinions, and 
their judgments must satisfy not only their superiors, but an informed and 
organized profession. In this way, they are responsible to standards set 
out in critical writings by university professors, law institutes, and other 
professional groups. They are responsible to a judicial tradition of ra- 
tionality and neutrality which has been built up through the centuries and 
inculcated in each novitiate by a long course of training. The fraternity of 
bench and bar keeps the tradition green, and through these efforts, an 
esprit de corps results. It follows that a promising avenue for the control 
of an administration is to judicialize its attitude.*® The rule of law, in the 
broadest sense, thus includes not only responsibility before the courts; it 
implies submission on the part of a professionalized, judicialized adminis- 
tration’? to public, predetermined standards, and to objective facts. 
As government increases its supervision of the economic order, the forces 
in the social order that support the constitutional divisions of power are 
concurrently undermined.“ It then becomes all the more important to 


find and to elaborate these internal restraints on government administra- 
tion. 


39 Safeguards are provided for judges by the existence of the disbarment sanction for lawyers 
who attempt to exercise ex parte influence on them. See Radin, The Problems of Admin- 
istrative Law, 15 Ore. L. Rev. 134, 140-2 (1936). See also Radin, The Courts and Adminis- 
trative Agencies, 23 Calif. Q. Rev. 469, 475-8 (1935). Members of administrative boards 
have complained to the writer of the embarrassment caused them by lawyers who, to im- 
press clients or opponents with their “‘influence,”” would call members by their first names 
and generally assume an unwarranted intimacy while their cases pended that they would not 
dare to assume with most courts. Such incidents are hard to avoid without a general change in 
public attitude as well as in the attitude of the administrator. 


4° Arnold, The Symbols of Government 215 (1936): “Ironically enough, the annoying 
red tape of governmental bureaus is more often than not the result of the efforts of learned 
men to make them resemble judicial institutions.”’ It is true that officials who are not lawyers 
are often more legalistic than officials trained in law, but judicialization should not mean treat- 
ing the “convenient maxim” of stare decisis like the command of res adjudicata, since prece- 
dent is only one of many factors to be considered in giving judgment without losing ob- 
jectivity. 

A converse process is the increasing awareness of judges that they are engaged in adminis- 
tration. 

4 There has been little discussion of the problem of responsibility in a socialized state 
where all are either managers or work for the managers of a single employer. Even objectivity 
requires some leverage for its enforcement from outside the profession, and the growth of syn- 
dicalism among civil service employees has served to hint at the dangers presented as the state 
takes over more and more activities. See Friedrich and Cole, Responsible Bureaucracy; A 
Study of the Swiss Civil Service 87-9 (1932). 
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II 


Federalism, the separation of powers, and judicial review affect re- 
sponsibility in the divergent ways that have just been examined. The fac- 
tors now to be considered arise largely outside of the Constitution. 

No one denies that decisions of judges or executives may turn not only 
on “the facts,” but on the temper in which the facts are regarded. Both 
the exhaustiveness of factual inquiry and the temper of decision are sub- 
ject to a modicum of control. A basic control is free, informed, and in- 
fluential criticism.” The problem of informed criticism is partly a prob- 
lem of publicity. Judges and lawyers, by virtue of public hearings, law 
reports, law journals, and newspapers, have formed the habit of enduring 
publication of their opinions and proceedings, and criticism thereon. The 
attempt to extend throughout the government service the same kind of 
publicity may assist the development of a professional esprit de corps, a 
pride in sound, technical work.*? While the legal profession can count on 
a body of critical judgment based on elaborate rules which are common 
ground to the profession and esoteric to the laity, administrators, what- 
ever the true factual situation, appear in the public eye less esoteric and 
more political. The criticism of colleagues may be less influential in keep- 
ing administrators responsible, since there is less common ground and less 
of a traditional deference to professional criticism. On the other hand, in 
view of the political nature of administrative decisions, the public is more 
likely to criticize. The wisdom of increasing criticism from outside the 
administrative profession is uncertain. The Swedish government adminis- 
tration seems to be conducted successfully with all files open. But the 


# For criticism to be free, the community must be agreed at least on certain procedural 
methods for assuring freedom of discussion; for criticism to be influential, the community must 
not be rent by social conflict so extreme that neither side will listen to the reasoning of the 
other. See p. 674 infra. 


43 Professional societies and associations are similarly important. See p. 667 supra; Gaus, 
The Responsibility of Public Administration, in Gaus et al., The Frontiers of Public Adminis- 
tration 39-40 (1936); Dimock, Forms of Control Over Administrative Action, in Haines and 
Dimock, Essays on the Law and Practice of Governmental Administration 287, 308-14, 321 
(1935). Mosher, The Profession of Public Service, 32 Am. Pol. Sci. Rev. 332, 335-8 (1938), 
advocates professionalization of government work as such. More desirable, in my opinion, 
is professionalization along position lines, as in the case of judges who are members of the 
bench-and-bar. See Meriam, Public Service—Occupation or Industry?, 32 Am. Pol. Sci. 
Rev. 718, 720-1 (1938) for an answer to Mosher. Responsibility is assisted by consultation of 
professionals in and out of government, p. 669 infra, while administrative syndicalism in- 
creases the fear of government “‘bureaucracy.”’ Nonetheless, it has assisted the growth of pro- 
fessionalization. For the situation in France, see Sharp, The French Civil Service 495-500 
(1931); for Switzerland, see Friedrich and Cole, Responsible Bureaucracy; A Study of the 
Swiss Civil Service c. V and pp. 87-9 (1932). 
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House of Lords in Local Government Board v. Arlidge** thought that pub- 
licity of official files would be disrupting to confidential and conscientious 
work.** Such publicity might tempt an administration to resort to ways of 
covering up what was actually being done. All professional groups have 
inclinations to present an obscurantist front. 

Consultation with the interested members of the public is to the ad- 
ministrative process what argument is to the court. All highly developed 
countries are experimenting with advisory councils for bringing together 
the administrators and the persons mainly affected by administration. 
Federalism offers opportunities for consultation along regional lines, and 
the independent agencies isolate a corps of specialists within the govern- 
ment and provide for easy (perhaps excessively easy) access to and from 
the outside. Consultation, however, is a method of decentralizing admin- 
istration, and it fosters a democratic participation in government which is 
more vital than elections.** It can be developed into a powerful instru- 
ment for the assurance of responsibility. By means of consultation, offi- 
cials are provided with facts, including the views of the regulated group, 
and must act objectively on the basis of these facts if the informed opinion 
of the interested group is to be satisfied. In a sense, consultation also 
turns the citizens who are consulted into officials pro tem, made soberly 
responsible by the fact that they are likely to be listened to if their advice 
has weight. 

If officials are to base their actions on objective facts, it is clear that the 


44 [1915] A.C. 120. 


48 No evidence for this position was found after a careful weighing of the publicity problem. 
See Jaffe, Invective and Investigation in Administrative Law, 52 Harv. L. Rev. 1201, 1211-15 
(1939). 

It must, of course, not be forgotten in discussing Local Government Board v. Arlidge, 
[1915] A.C. 120, that questions directed to the ministers in the House of Commons are a 
very effective check on administrative abuse. Even members of the party in power, since they 
champion their constituents in this way rather than by patronage, avail themselves of this 
publicity weapon. See Elliott’s introduction to Stout, Public Service in Great Britain xv—-xvi 
(1938). 

In France the weapon is sometimes abused. Embarrassing questions are withheld for a 
quid pro quo, the information on which the questions are based being learned through the dep- 
uty’s friends in the administration. See Sharp, The French Civil Service 77-8, 544 (1931). 
There is, one may guess, a relation between this ‘‘spy” system and ‘‘the extraordinary secre- 
tiveness and reluctance to furnish information about the public service which typifies so 
many French government offices,” ibid., at 442-3, 450. In France one may resort to the 
official files in attacking an administrative decision on the ground of improper motivation. 

46 Many persons who have considered the problem are aware of the need for supplementing 
the dull regularity of elections with more extensive public participation and responsibility. 
See, e.g., Lynd, Knowledge for What?, 212-13 (1939); Merriam, Prologue to Politics 23 (1939): 
“The organization of consent is the greatest problem of our day.” 
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ability to master facts is essential for responsibility. Able officials may 
not be responsible; stupid ones cannot be. The question arises as to what 
conditions aid in securing ability in government. The belief was stated 
previously that constitutional limitations were not the causes of American 
deficiencies. Specialization is the basis of efficiency in administration. 
Moreover, specialization connotes the professional attitude, which is itself 
a pillar of responsibility. But specialization requires an expensive and 
lengthy training which men will undertake only when promised a return 
on their investment in the form of a career. For this, they must be given a 
fair and equal chance to enter the government service. They must be 
promised security of pay and tenure and the possibility of promotion. To 
some extent, then, efficiency and responsibility both depend on objective 
personnel practices—in short, on civil service. Not only were the forces 
absent in the United States which were responsible in Europe for the crea- 
tion of a civil service, but adverse factors peculiarly American were 
present. The frontier spirit supported Jackson’s insistence on rotation in 
office,‘7 since one man was as likely to be expert as the next, and it fos- 
tered an extreme individualism resentful of hierarchical discipline. The 
melting pot contributed to the development of corrupt urban machines, 
and led to the feeling that each racial and religious group, irrespective of 
merit, is entitled to public jobs in numerical or more than numerical pro- 
portion. Veteran’s preference in the civil service, ruinous to any merit 
system, seems more extensive in America than elsewhere.** More exten- 
sive also in America is the destructive and fruitless attack upon “bureau- 
cracy,” which makes many Americans believe that the better our govern- 
ment service, the worse it will be for them,*® a view which lowers official 
morale and authority, and dissuades first-class persons from entering upon 

47 England never knew rotation in office, even in the old patronage days. The American 
revolutionists, who had seen colonial governors treat their office as private property, and 


who feared the tyranny of an official caste, made rotation a principle long before Jackson. 
See Brinser, Our Government—For Spoils or Service?, 2-3 (1936). 

4 A similar handicap is the popular American notion that the public payroll is a place for 
charity—often related to patronage but sometimes simply eleemosynary in motivation. 

49 Bureaucracy,” which is simply a derogatory name for “administration,” appears of 
course in any large organization, whether a bricklayer’s union, a telephone company, or a uni- 
versity. In every land there is a vast storehouse of petty grievances against petty officials. 
“To complain about the mysterious intricacies of official form seems a patriotic obligation for 
Frenchmen,” Sharp, The French Civil Service 450 (1931). In other nations patriotism makes 
the same demand. See opinions of Chief Justice Hughes in Morgan v. United States, 298 U.S. 
468, 471-82 (1936); Morgan v. United States, 304 U.S. 1, 13-22 (1938); St. Joseph Stock 
Yards Co. v. United States, 298 U.S. 38, 45-72 (1936). See also Reports of the American Bar 
Association’s Special Committee on Administrative Law. For the cynical French attitude, 
see Sharp, op. cit. 432-59; for the sensible Swiss approach, see Friedrich, op. cit. supra note 6. 
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a government career.*° Furthermore, the government service has had to 
compete for talent and survival with two even more powerful services: 
that of business, exciting, rich, and dominant, and that of our party 
machines, fierce, disciplined, and fat. 

These imposing handicaps to the construction of an efficient govern- 
ment service are not wholly negative. The average American does remain 
versatile: the Yankee jack-of-all-trades appeared to advantage in the war 
administration; he has done so again in the government’s fight against 
depression. Again, diverse racial groups, although in one respect upsetting 
the merit system by their claims and racial nepotism, in another respect 
nurture a competitive patriotism imbued with loyalty to the United 
States and anxious for a chance to prove it by actual service. Our many 
religious groups compete not only for public recognition in the form of 
jobs, but also to preserve the norms of duty and individual moral re- 
sponsibility without which the intellectual concept of objective responsi- 
bility would be defenseless. Business, supposedly the rival of government, 
generously makes its experts, techniques, and resources available to the 
“enemy.” The two-party system, machine-entrenched, serves to fore- 
stall that irreconcilable division into classes which would quickly trans- 
form an embracing objectivity into a class intransigence. Of all the ob- 
stacles to efficient governmental service listed, only veteran’s preference” 
and the self-defeating complaint against “bureaucracy”’®* are unadulter- 
ated evils. 

Civil service reform, until recently, has regarded its function as nega- 
tively coping with these obstacles. It has protected six hundred thousand 

8° Though government regulation has a respectably long tradition in the United States, 
still the popular feeling as to what government ought not to do has had its effect in destroying 
administrative morale and drawing capable men into socially approved businesses rather than 
into unapproved or unnoticed government offices engaged in regulating business. 

st And vice versa. Although the approach here is to administrative problems within the 
governmental frame of reference, a caveat against making any essential distinctions between 
government administration and business administration should be kept in mind throughout. 
It may be permissible to generalize that in the United States, business can learn from govern- 
ment something about attaining responsibility through dividing power, while government can 
learn from business about achieving competence, now sometimes thwarted by the excess of 
responsibility that appears to outsiders as “‘red tape.” 

5? An asset, probably, is the absence in America of compulsory military service, which tends 
to innoculate officials at the same time both with an attitude of deadening deference to regula- 
tions and with an attitude of arrogance toward the mere unofficial citizen. 


53 Not only does denunciation help to produce the evils complained of, see note 50 supra, 
but it is associated with complaisance toward the actual processes of administration as indicat- 
ed, for instance, in the failure to remove the unjust and anachronistic immunity of the 
“bureaucracy” from tort actions. 
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lower federal, and many state, officials from the spoilsman; it has classified 
their pay and made permanent their tenure.‘* Permanence of this sort 
bears directly on responsibility by furnishing the security necessary to 
disinterested judgment. But permanent tenure can serve additional ends. 
It permits the creation of standards of entry and promotion which prompt 
good men to specialize in government work. Such pre-entry specialization, 
moreover, can be continued after entry by life-time association with the 
job. With this in mind, civil service reform is finally beginning to turn to 
positive measures for attracting bright young men into the top positions 
in government administration, and for keeping them permanently there in 
spite of the lures of private industry or of party service in elective jobs. 

This will be an uphill fight, for while permanency is generally thought 
desirable for a judiciary, in the other spheres of government, no agree- 
ment has been reached as to its value. Those opposed to permanence are 
on the one hand politicians, and on the other hand disinterested progres- 
sives who are more concerned about the general social views of a candidate 
for office than with his specialized training. Each of these two groups, in 
its own way, denies the existence or the value of objective responsibility. 
They are right to a degree: objectivity is a goal, capable of only very 
limited realization, and permanence of tenure does not guarantee its pur- 
suit or partial attainment, since there are many other hazards to ration- 
ality besides the simple fear of losing one’s job. But the existence of these 
other hazards, controllable with difficulty if at all, does not seem to be an 
argument against elimination of the hazard of job-insecurity which can be 
controlled. 

Politicians profess to believe that the only proper kind of responsibility 
is elective. They have been insisting, since even before Jackson’s day, 
that permanent tenure was incompatible with democratic government, 
and that only a new group of incumbents chosen freshly from the people 
every year or so would have their ears attuned to the popular will. But in 
truth, it would not be practical to vote for each of the three million govern- 
ment officials; even when we do vote, the choosing is usually by party 
bosses, and the responsibility is to them for favors given and favors ex- 
pected. Moreover, the popular will which politicians create or rely on is 
not desirous of settling technical issues. The people have wants, not reme- 

54 The evident dangers of tenure without corresponding efforts to retain only good men and 
to eliminate incapable men are pointed out by the Commission of Inquiry on Public Service 
Personnel, Better Government Personnel 19-20, 50-1 (1935). The work of the Federal Civil 
Service Commission is critically appraised from this point of view in Reeves and David, Per- 
sonnel Administration in the Federal Service, in President’s Committee on Administrative 
Management, Report with Special Studies 55, 78-84 (1937). 
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dies, and they ask of government only that it satisfy those wants. Ad- 
ministration bears the responsibility for satisfaction, and it must, there- 
fore, be in limited degree objective. But when entry and promotion in the 
government service are under the control of patronage, specialization and, 
consequently, objectivity are thwarted. 

While the attack on civil service by party bosses is discredited, and 
usually furtive, a defensible position is that of progressive critics who fear 
that a permanent, and concededly able, government service will not be 
sufficiently flexible—will not loyally support new government ventures, 
indeed, may sabotage them.’* Undoubtedly, there is a need for a limited 
control of a permanent officialdom by elective or appointive higher-ups as 
a check on the power of independent civil servants. A democracy cannot 
rely solely on the experts’ objective responsibility to facts, not only be- 
cause of differences in social views, but also because the normal adminis- 
trative evils of red tape and jurisdictional dispute require elective super- 
vision.* Nevertheless, one can be fairly certain that American govern- 
ment will fail to cope with change if its officials are amateur, badly 
trained, and insecure; permanency, therefore, is essential, and its con- 
comitant inflexibility can be controlled by weapons involving neither the 
demoralization of dismissal nor the abuses of control by pressure politics. 
Promotion, with no top posts excluded, is the most potent of those posi- 
tive weapons of hierarchical management; transfers, fines, and demotions 
are some of the possible disciplines which have been employed successfully 
in Europe, but which have not been adequately investigated in the 
United States. 

A third and probably the most troublesome attack on civil service is 
seldom if ever made, either by politicians or progressives. That attack is 


55 In a letter to President Roosevelt, May 17, 1938, Mr. Amos Pinchot reported a conversa- 
tion with Mr. Thomas G. Corcoran over the latter’s offer of a directorate on the RFC to Mr. 
Pinchot. The latter said he lacked the training and experience requisite for such a post. “‘Mr. 
Corcoran replied that, so far as training and experience were concerned, I need not worry. 
All that was required was an obstinate man who would stand up in the meetings of the Re- 
construction Finance Board and oppose the policies of the chairman, Mr. Jesse Jones, who, he 
explained, was disposing of government funds in a stingy fashion,” 83 Cong. Rec., May 23, 
1938, at 9569. 

The point has been made that the civil service acts as the umpire between interest groups. 
See Finer, Civil Service, 3 Encyc. Soc. Sci. 515 (1930). As umpire, permanent tenure should be 
assured civil servants, but the difficulty is that the civil service is itself an interest group. 

5¢ When the objectives of the depression-born agencies come to be accepted, permanent 
officials will not be likely to resist the policies of elected chiefs, and promotional talent will 
no longer seem a more important requisite for office than specialized training and expreience. 
Moreover, the mutual dependence of politician and civil servant prevents continued ex- 
ploitation by the latter of the technical helplessness of the former. 
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premised on the value of our two-party system in dulling the edge of class 
and sectional conflict, and thus preserving the atmosphere of rational dis- 
cussion and criticism which supports judicialized administration. Our par- 
ties have vague and catholic appeals, but their cement, other than ideal- 
ism, is in part tradition and in part jobs for loyal party workers.’ 
Civil service reformers are anxious to have principle and not patronage 
govern the conduct of elections, but principle may split our parties into 
blocs, exclusive and intransigent. Moreover, a candidate’s electoral sup- 
port, if not wholly idealistic, must rest on his personal wealth or service to 
the lobbies if his power to secure a following by patronage is removed.* 
In the necessary choice of evils, some patronage should be retained. A 
minimum of interference with a specialized career service might be 
achieved if the many lower government posts, now those most often 
under civil service, were left within the realm of spoils. Also, the higher 
administrative positions should change with waves of popular feeling, not 
because patronage is needed there, but because the very broadest issues of 
politics are rarely capable of reduction to sufficiently objective terms to be 
safely controllable by non-electoral responsibility.*° But all the intermedi- 


87 See also Report of Joint Committee on Indian Constitutional Reform, Sess. 1933-4; 
HLL. 6, §§ 20-4, setting out the ideological conflicts of religion, race, and caste which compli- 
cate the introduction of British democratic and bureaucratic methods into India. Neither 
patronage nor propaganda are of much use in promoting smoother operation of government 
when the sole important fact is whether or not one is, say, a Parsee or a Brahmin, and all 
other positions follow from that fundamental one. 


58 See Herring, The Future of Patronage, 14 Va. Q. Rev. 44, 46-8 (Winter, 1938). The value 
of the President’s patronage power as a curb on sectional and class interests in Congress has 
often been observed. See Lippmann, Public Opinion 285, 291-2 (1932). 

Perhaps the cause of patronage is now a lost cause, at least in the federal government. No 
idealists battle for it. But see Cole, The “Merit System” Again, 31 Am. Pol. Sci. Rev. 695 
(1937). And, if the above analysis is correct, arguments over the New Deal, splitting the 
electorate into income groups, displaces patronage as a partisan motivation. The President is 
likely to increase his power, at the expense of Congress, by eliminating patronage in those 
fields, such as the appointing of postmen, where unbreakable tradition has assigned the job 
of parcelling to the individual representatives from the district concerned. The argument is 
often put forward that the legislator’s time is wasted on patronage matters. But there are 
more socially harmful ways of representing a district than securing appointments, notably the 
cajoling of official decisions for individual or corporate constituents before the various federal 
agencies. 


59 There is the additional point that high officials are usually anxious to have at least a 
small ‘‘staff” on whose personal friendship or loyalty they can rely, and that their efficiency 
will be hampered by too rigorous adherence to selection of their immediate subordinates by an 
independent agency. 
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ate posts, as high as bureau chiefs and the assistant secretaries, might be 
filled according to competence under the merit system. 

The words “competence” and “merit system,” however, hide the diffi- 
culties of determining what administrative ability is (apart from special 
scientific techniques), and of how it may be discovered and developed, 
although the words do indicate an effort to approach the personnel prob- 
lem as objectively as experience permits. The problem has been placed, 
like most hard ones, in the lap of the American educational system, and 
various tentative solutions have been put forth by universities. Mean- 
while, it is clear that the internal judicialization of administration re- 
quires not only the elaborate education of administrators, but also educa- 
tion of those with whom they deal. Officials today are likely to encounter 
the Constitution and the law only in attacks from lawyers and in rebuffs 
from courts. Then the law may seem an arbitrary limit, rather than a key 
to the method (as well as the formal basis) of all official work. For the 
official feels that the legal profession, trained in the traditional case-law, is 
prejudiced from the start against legislation and government administra- 
tion. Lawyers are apt to raise the pointless cry against “bureaucracy” 
and to expect that objective responsibility is only possible from courts. 
The inner judicialization of administration cannot thrive in such an at- 
mosphere of mutual incomprehension and distrust.* 


6e This is the position taken by the President’s Committee on Administrative Management, 
in the Report with Special Studies 8-9 (1937); see Reeves and David, Personne! Administra- 
tion in the Federal Service, ibid., at 55, 121-2. Moreover, the needs of a career service as a 
prerequisite to promotion to high posts, which the report also stresses, outweigh the dangers 
of popularly unresponsive policy-formation by permanent career officials. 


6 Dickinson saw this clearly. He concluded Administrative Justice and the Supremacy of 
the Law in the United States (1927) with a chapter on legal education. Many of his sugges- 
tions for bringing more social science training into law and pre-law work have been accepted. 
The recently instituted courses in administrative law are part of this movement, but they 
are all too likely to be courses in judicial review in the narrow sense. 

See Rheinstein, Law Faculties and Law Schools. A Comparison of Legal Education in the 
United States and Germany, [1938] Wis. L. Rev. 5, 26-8. American private education is not 
likely to adopt the state-fostered Continental system which gives a broad social science training 
to lawyers, judges, and civil servants. But law school efforts along the lines outlined by 
Dickinson can proceed simultaneously with the efforts of schools of public administration to 
sensitize their students to a broad range of law. 
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NOTES 


PUBLICITY AND THE SECURITY MARKET: 
A CASE STUDY 


Economists have always considered public opinion as an important supple- 
mentary sanction to legal action, but few have ever concerned themselves with 
the mechanics of dissemination necessary to make it effective. The doctrine of 
laissez-faire economics, envisioning the regime of free competition in which 
everyone acts rationally to promote his own interests, rests on the assumption 
that economic man has a complete knowledge of the facts. According to classi- 
cal writers, the state fulfils its responsibilities by providing means for the en- 

676 
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forcement of judgments rendered in private litigation." The government is not 
expected to initiate the steps to stamp out fraud, misrepresentation, or the em- 
ployment of unfair methods in trade and commerce,’ all of which operate to 
prevent economic man from playing the role which laissez-faire theorists create 
for him. Such considerations make it difficult to sustain the theory today be- 
cause of social stratification based on wealth, and the resulting modifications in 
economic relationships.‘ It is only in comparatively recent years that public 
opinion has been such that the government has taken the view that if any kind 
of free enterprise system is to be approximated, channels for dissemination of 
economic facts must be kept open, and standards furnished by which men 
operating in the market places may evaluate available information. 

Although this view has application generally throughout the structure of 
our economic life,5 it is especially significant in relation to mechanisms of ex- 
change. In an economy in which a large proportion of the wealth of individuals 
and institutions is represented by securities, there must be a ready market for 
exchange. Since the influence of such exchange transactions directly or in- 
directly permeates our national economy,* Congress has deemed it necessary 
to regulate transactions in securities, both on organized exchanges and over 


t Adam Smith described the four objects of government as justice (‘‘security from injury”’); 
police (“‘cheapness of commodities, public security and cleanliness”); revenue; and arms, Lec- 
tures on Justice, Police, Revenue and Arms 3 (Cannan’s ed. 1896). 


2 Cf. Modlin & MclIsaac, Social Control of Industry 5 (1938). 


3 Cf. Adam Smith, Wealth of Nations 508 (Cannan’s ed. 1904): ‘““The natural effort of 
every individual to better his own condition, when suffered to exert itself with freedom and 
security, is so powerful a principle, that it is alone and without any assistance, not only capable 
of carrying on the society to wealth and prosperity, but of surmounting a hundred impertinent 
obstructions with which the folly of human laws too often incumbers its operation.” And see 
the poem, “‘The Fable of the Bees,”’ by Bernard de Mandeville, criticized by Smith, in which 
the author describes society as a grumbling hive prospering greatly so long as it was full of vice. 


‘ Knight, Exchange, 5 Encyc. Soc. Sci. 668 (1931). Cf. Adam Smith’s observation that ‘the 
authority of fortune ... . is very great even in an opulent and civilized society,”” Smith, op. 
cit. supra note 3, at 672. Note also his statement: ‘Till there be property there can be no 
government, the very end of which is to secure wealth and to defend the rich from the poor,” 
Smith, op. cit. supra note 1, at 15. 


5 Consider the position of the consumer, whose interests are analogous to those of the ordi- 
nary individual investor. For a concise, suggestive discussion of consumer problems, see 
Modlin & MclIsaac, op. cit. supra note 2, at 81-99. Compare the need for wide dissemination 
of information which the working man can understand about industry, e.g., economic con- 
ditions affecting his job, comparative data about wages and hours. Note also the value of 
disclosure of labor espionage, such as was produced by the LaFollette committee investigating 
civil liberties, S. Rep. 6, pts. 1-3, 76th Cong. rst Sess. (1939); Harris, American Labor 274 
(1939). 


® Cf. § 2 of the Securities Exchange Act, 48 Stat. 881 (1934), 15 U.S.C.A. § 78b (Supp. 
1939), enumerating the reasons for the enactment of such legislation. 
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the counter. Likewise, the exchanges themselves have been subjected to con- 
trol, both by the government and by their own memberships.’ 

That such controls have been imposed is due in part to a growing awareness 
of the implications of the effect of the modern corporation on our economy.® It 
is the purpose of this article to indicate the actual working of regulation upon 
the corporation in the light of the notions of free enterprise in an exchange 
economy. This examination will deal with the sanctions imposed by the superi- 
or law of the state and the internal law of the market place, not as they work 
toward a direct prohibition of certain practices, but rather as they tend to 
readjust the factual maze in which buyers and sellers operate.® The ideal se- 
curity exchange should set prices which truly reflect present and future earnings 
of corporations, provide the facility for easy exchange of ownership, and induce 
a more productive flow of savings into the nation’s enterprises.’*® The market 
value of a stock depends primarily upon security traders’ estimates of earnings, 
revaluations of which are constantly made on the basis of varying business 
prospects and other available information. It is here intended to examine the 
methods of assembling and disseminating publicity about a corporation, and 
further, to show how publicity affects market activity and prices in the interest 
of a freer and more honest exchange. 


REGULATION IN THE INTEREST OF INFORMATION 


The market is today surrounded by an involved mechanism for the collection 
and dissemination of facts. Naturally much of what is disclosed, particularly 
through unofficial sources of information such as financial services, magazines, 
newspapers, and underwriters’ and brokers’ circulars is not necessarily true; 
and much that is true may not reach the market. However, the methods and 
practices today sanctioned by corporations themselves" furnish investors and 
speculators a much greater quantity of reliable information on which to base 


7 Twentieth Century Fund, Stock Market Control 25 passim (1934). But, as the authors 
of this valuable study say, ‘““Whether or not the existing Exchange rules, or the power of its 
governors to formulate new rules in the future, are sufficient to protect the public interest 
is another matter.” 


§ Berle & Means, The Modern Corporation and Private Property (1932). See also National 
Resources Committee, The Structure of American Economy pt. 1, c. ix (1939), which de- 
velops the concept of “control” exercised by corporations, and expands and brings down to 
date the work of Professors Berle and Means on the 200 largest corporations; The Securities 
Act of 1933, the Modern Corporation and the Theory of Free Enterprise, 6 Univ. Chi. L. Rev. 
399 (1939). 

® Berle, Liability for Stock Market Manipulation, 31 Col. L. Rev. 268 (1931); Berle, Stock 
Market Manipulation, 38 Col L. Rev. 393 (1938). 

%° Twentieth Century Fund, op. cit. supra note 7, at 75; Berle & Means, op. cit. supra 
note 8, at 293. Compare Chase, Shadow over Wall Street, 180 Harper’s 364 (1940), with the 
dissent of Mr. Justice Brandeis in New State Ice Co. v. Liebmann, 285 U.S. 262, 306-10 (1932). 

™ For a classic discussion of early corporate publicity and financial reports, see Ripley, 
Main Street and Wall Street c. vi (1929). See also Sears, The New Place of the Stockholder 
(1929); Berle & Means, op. cit. supra note 8, at 317-25. A cogent, critical study of present 
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their appraisals than was formerly available. Likewise, the history of organized 
stock exchanges shows a growing tendency toward internal reforms—especially 
at times of great public criticism*—apart from any regulations imposed by 
states and national governments. Thus, the New York Stock Exchange has 
required publication of more frequent and informative financial reports.“ Re- 
forms instituted by that exchange in the interest of placing more information 
in the hands of buyers and sellers, particularly since the passage of the Securi- 
ties Act of 19335 and the Securities Exchange Act of 1934,*° are emphasized in 
the exchange’s publicity in describing the advantages of an organized market 
with list requirements: (1) prompt publicity to transactions by ticker; (2) 
broad disclosure in listing applications and supporting documents as to the 
corporate setup, preferences of securities, rights of security holders, business 
records of past performance; (3) provision for notice to the public of significant 
development and changes in the business of a corporation; and (4) provision for 
advance notice of record and dividends dates.'? Furthermore, purchasers of 
securities have the benefits of the deterrent effects of stricter accounting tech- 
niques** and governmental control of credit for margin transactions in stock 
through the Federal Reserve System."® 


corporate reporting is to be found in Kaplan & Reaugh, Accounting, Reports to Stockholders, 
and the SEC, 48 Yale L. J. 935 (1939). 

12 Twentieth Century Fund, loc. cit. supra note 7. Cf. the remarks of Richard Whitney, 
then president of the New York Stock Exchange, during the Pecora investigation. The ex- 
change’s refusal to pay heed to popular demand for reform was, he said, simply a manifesta- 
tion of ‘courage to do those things which are right, regardless of how unpopular they may be 
for the time being,” Pecora, Wall Street under Oath 259 (1939). 

13 State legislation has not been concerned with direct exchange regulation, but the passage 
of state securities laws has had an immediate effect on what the exchanges do. See Smith, 
The Relation of Federal and State Securities Laws, 4 Law & Contemp. Prob. 241 (1937). 


14 Since 1932 one condition for listing on the New York Exchange has been an agree- 
ment by the listing corporation to have its financial statements sent to stockholders audited 
by independent public accountants. Ninety per cent of the companies having active securities 
listed issue reports quarterly or semiannually, 1 The Exchange, No. 2, at 11 (January, 1940). 

15 48 Stat. 74 (1933), as amended by 48 Stat. 905 (1934), 15 U.S.C.A. § 77a (Supp. 1939). 


16 48 Stat. 881 (1934), as amended by 49 Stat. 1375 (1936) and 52 Stat. 1070 (1938), 15 
U.S.C.A. § 78a (Supp. 1939). 


17 10 New York Stock Exchange Bulletin, No. 5 (May, 1939). See also Smith, Stock Ex- 
change Listing Requirements, and Publicity, 11 Accounting Rev. 35 (1936). 

#8 Sanders, Accounting Aspects of the Securities Act, 4 Law & Contemp. Prob. 191 (1937). 
That there is still much to be desired in the adequacy of corporate accounting reports to 
stockholders cannot be denied, Kaplan & Reaugh, loc. cit. supra note 11. These authors 
examined seventy corporate balance sheets and income statements for 1937, and came to the 
conclusion that there is a serious gap in the regulation of accounting reports under the Securi- 
ties Exchange Act. 


19 See §§ 7 and 8 of the Exchange Act and § 6 of the Federal Reserve Act as amended. 
38 Stat. 261 (1913), as amended by 39 Stat. 752 (1916), 48 Stat. 167 (1933), 49 Stat. 713 (1935), 
12 U.S.C.A. § 248(m) (1936). 
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Nevertheless, there is still a large area in which the availability of information 
is the decisive factor in determining how the investor will act. The Securities Act 
and portions of the Securities Exchange Act are grounded on the theory that 
corporations which want to sell securities in interstate commerce or through the 
mails must file registration statements and annual reports telling the whole 
truth about them or face the consequences of the civil and criminal liability 
provisions of the acts.”° The legislation does not proceed on the notion that a 
government agency is to say whether or not it is wise to buy securities. The 
Securities and Exchange Commission determines only whether the registering 
of new securities fulfils the requirement that no essentially important element 
attending the issue shall be concealed from the buying public,” and whether the 
form in which the story is told accomplishes this end. Although such registra- 
tion statements are to be on file with the commission, in Washington and in the 
commission’s regional offices, it is obviously impossible that these statements 
be read by each prospective purchaser. Therefore, the Securities Act provides* 
that no offering of a security, or delivery of it after sale, may be made unless 
accompanied or preceded by a prospectus; and such a prospectus should be 
reasonably understandable to the average investor. Prospectuses are selling 
documents in the hands of underwriters and brokers, and provide material for 
newspaper and radio advertisements” and releases to investment services, news- 
papers, and magazines. While it is impossible to minimize the personal element 


2° For a comprehensive treatment of the background and effects of the liability features of 
the Securities Act, see Shulman, Civil Liability and the Securities Act, 43 Yale L. J. 227 (1933); 
for a discussion of amendments to the Securities Act, and the liability features of the Exchange 
Act, see Civil Liability for Misstatements in Documents Filed under the Securities Act and 
the Securities Exchange Act, 44 Yale L. J. 456 (1935); Hanna, The Securities Exchange Act as 
Supplementary of the Securities Act, 4 Law & Contemp. Prob. 264-6 (1937). 

* SEC Ann. Rep. 23 (1939). 


* § s(b) (1) and (2). See also, § 2 (10) read together with § 10; SEC Ann. Rep. 23 (1939); 
Sec. Act Rel. 70 (1933). 


23 The “‘problem of the prospectus” has not yet been solved. See Dean, The Lawyer’s 
Problems in the Registration of Securities, 4 Law & Contemp. Prob. 154, 178-9 (1937). Shorter 
and less complicated prospectuses should be achieved without a complete sacrifice of vital 
information. See p. 698 infra. The commission and underwriters have recently arrived at a 
more satisfactory “long form” newspaper prospectus. See the advertisement for an offering 
of Safeway Stores stock, New York Times, § 2, cols. 6-8, p. 37 (April 9, 1940). 


24 Where a prospectus consists of a radio broadcast, copies of the transcript must be filed 
with the commission, Securities Act, § 10. This section was drawn as a result of disclosures at 
Congressional investigations showing how radio has been used to “‘plug” stocks. See, e.g., 
testimony regarding the “Old Counsellor,” a professor of public speaking at the University 
of Chicago, who broadcast a “‘canned” speech extolling Insull securities, Twentieth Century 
Fund, op. cit. supra note 7, at 118. But note the unheeded warnings of Professor Paul H. 
Douglas about Insull’s maneuvering in Chicago’s traction muddle, and about the improper 
valuation of utilities in Illinois, Douglas, Chicago’s Persistent Traction Problem, 18 Nat’l 


Municipal Rev. 669 (1929), and Report to Consumers of and Investors in the Public Utilities 
of Illinois (1932). 
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in the selling of securities, it can be said that knowledge of the fact that the 
truth is to be found in the prospectus is a kind of a deterrent upon the sales- 
man’s enthusiasm. The securities acts do not pretend to keep an individual 
from speculating,*5 but the average investor who deals with a reputable broker 
receives a further safeguard because such firms carefully analyze prospectuses 
with a view to protecting their customers. While an individual may not read a 
prospectus, banks, insurance companies and other institutional investors will. 

If a corporation desires to have its securities listed upon a national exchange, 
under the provisions of the Securities Exchange Act it must file certain addi- 
tional information with the commission.” These preliminaries may constitute 
all the relations a corporation has with the commission until it files its annual 
report.?? Publicity given to these steps is merely routine and adds to informa- 
tion pertaining to the corporation available in the market place. 


COMMISSION PROCEDURE AND PUBLICITY 


Annual reports, registration statements, and other documents filed by cor- 
porations** with the SEC are scrutinized by members of the commission staff.” 
Deficiencies are usually discovered in this way, although many complaints are 
received from outside sources.*° Furthermore, the constant inspection of stock 
market trends and prices conducted by the commission’s Trading and Exchange 
Division often reveals irregularities in certain stock issues.* In all cases of 


2s Cf. Rodell, Douglas over the Stock Exchange, 17 Fortune, No. 2, at 64 (February, 1938) 
(the government cannot “‘save a fool from his folly’’), with the results of a recent poll conducted 
for the New York Stock Exchange, The Exchange, op. cit. supra note 14, at 16. A nation-wide 
survey showed that sixty per cent of the “sample” believed that ‘‘anyone who buys stocks 
and bonds is speculating.” 

26 For a complete discussion of these features of the Exchange Act, see Hanna, op. cit. 
supra note 20, at 256. E.g., § 16(a) of the Exchange Act provides for the filing with the com- 
mission of statements of changes in ownership by persons owning more than ten per cent of 
any class of equity securities registered on an exchange. The public demand for the summaries 
of security transactions by officers, directors, and principal stockholders has increased 600 per 
cent since 1935, SEC Ann. Rep. 128 (1939). 

27 Exchange Act, § 13. 

28 By § 12(b)(K) of the Exchange Act a company may be required to file “any further 
financial statement which the Commission may deem necessary or appropriate for the pro- 
tection of investors.” § 15(d) provides for the filing of periodic information with regard to 
securities not traded on an organized exchange. For summary of various required forms, see 
C.C.H., Stock Ex. Reg. Service 4 2371 A-U, 2531 A-P. 

29 For a brief description of the commission’s examination procedure and a cross-section 
of the kind of disclosures resulting from examinations, see SEC Ann. Rep. 24-8 and 46-8 
(1939). 

3° SEC Ann. Rep. 95 (1939). 

» For a description of market surveillance by the commission and the scope of trading 
investigations, see SEC Ann. Rep. 91 (1939). Investigation of market operations may be 
accompanied by inspection of registration statements. See In the matter of Bellanca Aircraft 
Co., Sec. Act Rel. 815 (1936). 
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deficiencies or irregularities an informal investigation is made first,” and if 
further proceedings are warranted, a formal order for hearing before a trial 
examiner is issued. This order usually will be a telegraphic notice to those 
concerned, and, in addition, will be sent in release form to newspapers.*4 

Procedure adopted by the commission* is similar to that used by other ad- 
ministrative bodies. Although hearings are public and reports of them may 
reach the newspapers through regular correspondents, no attempt is made to 
issue formal releases concerning the progress of a case between the time the 
order for hearing is issued and the final opinion of the commission and order 
disposing of the case are filed. The trial examiner’s report, which is advisory 
only, is not made public in release form, but is available for inspection in the 
reference rooms of the commission.** 

Although the Securities and Exchange Commission has the power to delist 
from organized exchanges “after appropriate notice and opportunity for hear- 
ing’’5? the securities of corporations which do not comply with standards estab- 
lished by the acts, it has exercised this power primarily to remedy and publicize 
defects rather than to punish violators.5* Since it is vested with the authority 
to suspend trading upon any exchange that condones illegal practices,3® the 
commission has the means to force exchanges to become true public market 
places. The promulgation of orders by the commission, although directed at a 
single violation by one corporation, establishes standards for the guidance of 
other corporations. Stop orders may issue against a registration statement at 
any time after it is effective** and the commission does not limit issuance of 
stop orders to situations where the last sale by the corporation or underwriters 


32 A so-called “deficiency letter” is sent to the registrant, and often this is all that is neces- 
sary to effect a correction, SEC Ann. Rep. 24 and 48 (1939). 


33 Rules of Practice, Rule III. 


34 In addition to the press, the commission’s releases are sent to banks, insurance companies, 
brokerage firms, investment services, financial services, stock exchanges, industrial and public 
utility companies, law, accounting, and engineering firms, and libraries. In 1938-39, 493 orders 
of the commission were issued, and the total number of releases was 1,648, SEC Ann. Rep. 
147 (1939). 


3s SEC Ann. Rep. 153 (1939), contains the commission’s Rules of Practice as amended to 
December 31, 1939. For detailed account of commission procedure, see Lane & Blair-Smith, 
The SEC and the Expeditious Settlement of Disputes, 34 Ill. L. Rev. 699 (1940). 


36 The manner in which this report becomes public is set out in Rule [X of the commission’s 
Rules of Practice. After the trial examiner’s report is filed the opinion section of the general 
counsel’s office re-examines the entire record before the commissioners receive the case 
formally. 


37 Exchange Act, § 19(a) (2). In its first five years the commission has ordered the delisting 
of fourteen securities issues, SEC Ann. Rep. 2 (1939). 


38 Cf. Shulman, op. cit. supra note 20, with speech of Chester T. Lane, general counsel of 
the commission, Association of American Law Schools (1938). Consider notes 108 and 109 
infra and accompanying text. 


39 Exchange Act, § 19(a) (1). 





4 Securities Act, § 8(d). 
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is yet to be made.“ Since “‘supplementary and periodic information” has to 
be filed under section 13 of the Securities Exchange Act, continued public re- 
liance on disclosure by a corporation to the Commission is contemplated. The 
importance of a commission order, preliminary or final, in a delisting or a 
stop-order proceeding is that it puts the investor on inquiry, helps him revise 
his appraisal of price, and, especially, serves to guide prospective investors and 
creditors.# 

An order for hearing issued by the commission may have more effect upon 
the market prices of a security than a later or final order.* Releases by the 
commission are news of primary importance to the financial pages of news- 
papers‘4 and to financial tickers and services. Because of the nature of the 
stock exchange mechanism, the market effect of a proceeding by the com- 
mission, short of delisting, may be largely discounted before a final order is 
issued.45 Although a preliminary release, such as an order for hearing, may have 
a greater detrimental effect than the outcome of the proceedings warrants, it is 
submitted that holders of securities affected who do not sell immediately will 
not be harmed in the event that the action is not of a serious nature. On the 
other hand, prospective purchasers are protected at the earliest possible mo- 
ment, even before insiders can shift their holdings.** It must also be remem- 
bered that newspaper editors often give undue emphasis to a prospective 
disclosure of wrongdoing which does not always materialize‘7—explaining why 
an order for hearing issued by the commission may receive a full column, a 
stop order three inches, and the lifting of a stop order no mention at all.“ 


CALLAHAN ZINC-LEAD COMPANY: A CASE HISTORY 


The preceding discussion has sketched in broad outline the advantages of 
corporate disclosure, together with the means of obtaining and utilizing it to 
guide investors in the market. The applicability of this analysis can be demon- 
strated to a certain degree by a detailed consideration of the history of a cor- 
poration which has had numerous points of contact with the Securities and 
Exchange Commission. An attempt will be made to relate the publicity ac- 


# Oklahoma-Texas Trust v. SEC, 100 F. (2d) 888 (C.C.A. roth 1938), aff’g In the Matter 
of Oklahoma-Texas Trust, 2 SEC 764 (1937); In the Matter of Bankers Union Life Co., 2 
SEC 63 (1937); In the Matter of Nat’l Boston Montana Mines, 1 SEC 639 (1936). 

# Cf. In the Matter of Callahan Zinc-Lead Co., Sec. Ex. Act Rel. 2313, at 3 (1939). 

43 Lane, op. cit. supra note 38. 

447 Univ. Chi. L. Rev. 158, n.46 (1939). 48 Note 142 infra. 

46 7 Univ. Chi. L. Rev. 158 (1939). Consider § 16 of the Exchange Act. 

47 Cf. the results of the poll of more than one hundred Washington newspaper correspond- 
ents on two questions: sixty-three per cent said that “‘the press devotes too much space to 
trivialities: scandals, sensations, etc.”; ninety-one per cent said that “comparatively few 
papers give significant accounts of our basic economic conflicts.’”” Rosten, Washington Cor- 
respondents 345 (1937). 


“ Note 95 infra, and accompanying text. 
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corded the business and financial activities of the corporation, and the com- 
mission proceedings against it, to changes in the market price of the listed 
securities of the corporation. In some ways the corporation—the Callahan 
Zinc-Lead Company—is not typical because it has been the subject of a dis- 
proportionate amount of litigation under both the Securities Act and the Se- 
curities Exchange Act. Two hearings were held within a period of four years 
and three opinions rendered.*® The corporation is a good one for study, how- 
ever, because it is not one in which there is great national interest and the 
market effects of various proceedings are measurable because they are not sub- 
ject to unusual outside influences.5* Finally, a study of the case history illus- 
trates the general pattern of mining ventures and promotion methods, the 
importance to a corporation of being listed on a stock exchange, and the atti- 
tude of a certain type of corporate manager toward the role of securities in the 
American economy. 

Callahan Zinc-Lead Company, organized as an Arizona corporation in 1912, 
has periodically engaged in the business of mining and concentrating lead, zinc, 
and silver ores, and marketing ores and concentrates. The company made large 
profits during the World War because of the high prices paid for non-ferrous 
metals ; but during the twenties the market declined so that it became unprofit- 
able to operate the company’s properties in Idaho. By 1931 the company had 
completely shut down.” In order to be able to raise additional funds, and to 
wipe out an accumulated operating deficit, the corporation in 1934 changed the 
par value of its capital stock from $10 to $1, and doubled the number of author- 


ized shares.53 Each of the 724,592 outstanding shares was exchanged for one 
new share. The old $10 shares were delisted from the New York Stock Ex- 
change and the new shares put on the board.*4 The price of the new stock 
ranged from $0.625 to $1 per share and 31,100 shares were traded during the 


49 In the Matter of Callahan Zinc-Lead Co., 1 SEC 115 (1935), Sec. Act Rel. 2061 (1939), 
Sec. Ex. Act Rel. 2313 (1939). 

s° Berle, op. cit. supra note 9. ‘Much of the information [coming into the market] is so 
general as to have no causative bearing on the market, or at least none that is traceable.” 


s* Compare the principal case with In the Matter of Unity Gold Corporation, 1 SEC 25 
(1934) and 3 SEC 618 (1938); MacChesney & O’Brien, Full Disclosure under the Securities 
Act, 4 Law & Contemp. Prob. 133 (1937). 


5? The company’s Interstate (Callahan) mine was closed down in 1923, the Galena mine 
in 1931. 

s3 The original authorization of 500,000 shares in 1912 was increased to 1,000,000 in 1922. 
Of the 724,592 shares outstanding on May 24, 1934, 724,167 had been issued for property. 
More than half of these shares had been reacquired at different times, including 160,000 by 
donation, and had been reissued. The operating deficit as of December 31, 1933, was $3,303,- 
797. The consideration given for arranging the 1934 refinancing was 24,000 shares of stock. 
Prospectus, at 14 (July 27, 1936). 

54 The trading in the $1 par stock started August 24, 1934. Between January 1 and July 
1 only 15,300 shares were traded on the New York Exchange; during July 70,000 shares. 
The $10 par stock was quoted at $: when it was removed, having been as low as $0.25 in 
1933, 7 Bank & Quotation Record (1934). 
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last four months of 1934, during which time the company was not operating. 
In addition, a registration statement was filed with the Securities and Exchange 
Commission under the Securities Act of 1933 covering the issuance of an ad- 
ditional 747,518 shares of the $1 par stock. 

Because of the indefiniteness of the facts concerning the proposed new 
financing and the consideration to be received for the new shares from persons 
designated as underwriters, the commission required the filing of a number of 
pre-effective amendments. When, after the filing of several amendments, it 
appeared that the deficiencies were not being cured, a stop order proceeding 
was instituted,’* but was dismissed upon the filing of a further amendment 
which the commission thought eliminated the deficiencies.5’ Callahan then filed 
a final amendment seeking to accelerate the effective date of the registration 
statement. The commission, in a formal opinion,** denied this privilege because 
the company had acted “with so little caution” for the interests of the stock- 
holders. Thereafter, on April 17, 1935, the registration of the 747,518 additional 
shares became effective, but the marketing operations were unsuccessful and 
subscriptions amounting to $50,000 held in escrow pursuant to an agreement 
with the New York Stock Exchange (as a condition of listing) were returned to 
subscribers. Although trading in those shares of Callahan already listed be- 
came active after the effective date of the registration statement, the market 
price did not rise above $1 except once; therefore, the reason for purchasing 
shares out of the market being eliminated, the offering was not taken. It may 
be supposed that publicity attendant to the commission’s formal opinion 
describing the state of company affairs was at least partially responsible for 
buyer reaction. 

Early in 1936 a group of outside promoters with experience in the mining 
business of the region around Wallace, Idaho, where the Callahan offices are 
located, became interested in the rehabilitation of the company. This interest 
became known and trading on the New York Stock Exchange in Callahan 
stock increased to 122,200 shares in February, with prices from $1 to $1.875, 
although the company’s operations were at a standstill. On the basis of re- 
ports submitted in March by one Frank Eichelberger, recommending rehabili- 
tation and further development of the properties owned by the company,'* 


55 The statement was filed July 28, 1934, followed by a series of amendments the last of 
which was March 28, 1935, 1 SEC 115 (1935). 

56 Sec, Act Rel. 294 (1935). This was a § 8(d) proceeding. During the month preceding 
this order the commission had made an investigation under the authority granted by § 8(e) 
of the Securities Act. 

57 Sec. Act. Rel. 302 (1935). 

8§In the Matter of Callahan Zinc-Lead Co., 1 SEC 115 (1935), promulgated as Sec. Act 
Rel. 334 on April 11, six days before the registration became effective. The fact that the com- 
pany had “‘petitioned” for the acceleration gave the commission an opportunity to give pub- 
licity to facts behind the flotation. 


5° Speaking of the Interstate (Callahan) mine which had not been worked since 1923— 
although this was not stated—, the report said: “I feel this group offers great possibilities 
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Callahan on May 5 filed with the Securities and Exchange Commission an 
amendment to its 1934-35 registration statement. Covering the same 747,518 
shares, the statement declared that there would be no public distribution of the 
stock, but that it was to be issued under an option to Eichelberger, subject to 
a prior offering to existing stockholders according to their pre-emptive rights. 
The market for Callahan in April, May and June was thin—there being no 
news of developments from the company—and the price of the stock falling 
below $1. After the new registration statement became effective on July 25, 
however, and the additional shares were put on the market, there was increased 
activity in the stock. Aided by a boom in metal prices, a rising stock market 
and a favorable business outlook, the price of Callahan on the New York Stock 
Exchange rose from $1.25 on July 15 to $6.125 in February, 1937, despite the 
fact that the company had not resumed operations. The marketing of the new 
stock was successful and $672,000 was added to Callahan’s treasury.” 

By the terms of Eichelberger’s agreement with the company he became 
general manager, with power to nominate at least a majority of the directors. 
On September 3, 1936, the old officers resigned, and the promoters took active 
charge of the business.*? One of the old directors, Henry B. Kingsbury, had 
been instrumental in attracting the promoters to the company and as head of 
the brokerage house of Pennaluma and Company in Wallace, Idaho, he was able 
to promote interest in the stock.® In July the brokerage house distributed a 
puff sheet entitled “News and Views of the Coeur D’Alenes” which contained 
information about mining ventures and stocks, including a particularly favor- 
able report about the new developments in Callahan, and a news story report- 


ing the interest of Eichelberger in the reorganizations.*s Although such puff 
sheets and brokers’ circulars presumably are effective selling documents in the 
distribution of the stock, any liability for misrepresentation can arise only from 
the common law rules. In addition to the known interest of Kingsbury in the 
success of the distribution of Callahan’s securities, Herman Marquardt, an 


for future development and certainly with such large holdings in a well-known mineral dis- 
trict intensive development work is justified. . . . . I have not been underground in the property 
as the lower workings are all under water ” Prospectus, at 20 (July 27, 1936). 

6° Eichelberger was to receive 75,000 shares for “his services heretofore rendered to the 
company in connection with the development of its mining properties.” 

6 299 Time, No. 12, at 75 (March 22, 1937). 

2 Prospectus, at 2 (December 30, 1937). Only 93,515 shares were taken by the stockholders, 
Sec. Act Rel. 2061, at 4 (1939). For the disposition of the other stock, see infra note 82. 


3 Proceedings before the Securities and Exchange Commission, at 32 (June 22, 1939). 
64 Kingsbury “took” 137,000 shares of Callahan stock through the Eichelberger option, 
although this fact was not revealed, Sec. Act Rel. 2061, at 4 (1939). The stock was promoted 


as “‘the only Wallace stock on the New York Stock Exchange.” Wallace had a population of 
3,634 persons in 1930. 


6s Proceedings, op. cit. supra note 63, at 48-54. 
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employee in the brokerage house, was the record titleholder of a $30,000 first 
mortgage on all the tangible assets of the company. The mortgage note was 
to become due a few days after the registration statement became effective. 
At this time, before the registration statement became effective and the new 
stock was sold, the company showed on its balance sheet only $1,633.46 in 
current assets.” 

In 1937, some of the funds realized through the sale of stock were used to 
explore the possibilities of reopening the Callahan Idaho properties, but after 
considerable sums were spent it became evident that these properties would be 
uneconomical to mine. In June the company’s Interstate mine began pro- 
ducing some ore, but in February, 1938, this property was closed down again. 

During 1937 a record turnover of 1,903,000 shares of Callahan stock was 
posted on the New York Exchange, and at the year’s end the price had again 
fallen below $2, due in part to the collapse of metal prices. 

During this period, while the metal market was still favorable, and there 
were funds in the Callahan treasury, the management began looking around 
for other mining properties. A substantial stock interest in the New Park 
Mining Company was acquired, and several contracts to develop other proper- 
ties were entered into during 1937.7° Late in 1937 the company took an option 
to purchase the controlling interest in an Alaskan gold-mining project, Liven- 
good Placers, Incorporated. To exercise the option additional funds were 
needed, so 498,413 more shares of authorized but unissued stock were registered 


66 Proceedings, op. cit. supra note 63, at 39. See infra note 84. 


67 Balance sheet, March 31, 1936. Fixed assets were carried at $2,362,383, investments at 
$200,175, other asset items at $2,023: total $2,564,581. Liabilities: capital stock at par 
$748,592, current liabilities (including the mortgage) $73,363, capital surplus (arising from 
the reduction of the par value of the stock in 1934) $5,273,486, less operating deficit of $3,530,- 
860: total, $2,564,581. 

§ Proceedings, op. cit. supra note 63, at 57. The annual report of the company for 1937 
said merely: ‘“‘On the whole the results at the Interstate mine have proved disappointing in 
that no new large commercial ore bodies have been found.” The 1938 report, sent to stock- 
holders after the SEC’s investigation was started, said: ‘“These studies [at the Galena mine] 
have indicated that the original hopes for the disclosure of a large ore body beneath and ad- 
jacent to the old mine workings are not likely to be realized due to geological conditions. .. . . 
The exploration program at the Interstate has failed to disclose large ore bodies.” 

69 Proceedings, op. cit. supra note 63, at 63. The company’s report for 1938 said: ‘“Treat- 
ment of 22,899 tons . . . . between July 1937 and February 1938 demonstrated that this ore 
could not be profitably mined with lead and zinc selling at less than 5.25 cents per pound.” 
The 1938 report said: ‘‘In 1937 [the company] attained the most favorable position it has 
enjoyed for many years.” 


7 Callahan Ann. Rep. (1937); Prospectus, at 11 (December 31, 1937). A total of 890,287 
shares of New Park stock was acquired for $101,061. The 1938 balance sheet carries the in- 
terest in New Park at $81,294 (695,287 shares) and notes receivable for $18,350, secured by 
124,000 shares of New Park. In March, 1940, the company sold 170,000 shares of New Park, 
some of it to directors, 6 SEC, Summary of Securities Transactions and Holdings, No. 7 
(1940). 













688 THE UNIVERSITY OF CHICAGO LAW REVIEW 
with the Securities and Exchange Commission.” Another issue of ‘“News and 
Views” was distributed by Pennaluma and Company describing the bright 
prospects of the Alaska properties. Callahan stockholders were given an oppor- 
tunity to subscribe to this stock at $2 per share during the first twenty days of 
January, 1938. The stock stayed around this price until spring, when it slipped 
to below $1.50, influenced by the continued decline in zinc and lead prices. 
In July the company reported that it had disposed of 106,000 more shares at 
$3 per share privately by terms of its option agreement with Goldfield Con- 
solidated Mines Company,” the promoters of the Livengood property, although 
the market at this time did not rise above $2.50 per share. 

Early in 1938 the management decided that it should ‘make more attempts 
to furnish the stockholders with information more frequently, and in such a 
manner that it would be more understandable than that published in the annual 
report.”’?3 A publicity man was hired’ and gave advice which led to the publi- 
cation of “The Cap Lamp,” a two-color broadside containing general informa- 
tion about mining and the operations of the company, illustrated by charts, 
maps, and attractive drawings. Two issues of this “house organ” were dis- 
tributed to stockholders and others interested in Callahan stock, the first issue 
containing a chart comparing the trend of various non-ferrous metal stocks, 
including Callahan, with the price of lead and zinc ores.’5 Callahan was selling 
ore concentrates at a loss at this time.” 

By the end of 1938 the Callahan Zinc-Lead Company had completed a re- 
financing plan and had, by the issuance of 1,053,817 shares of stock, increased 
its assets by almost $900,000 of cash and securities in new mining ventures.” 
Because it had an established name, stock listed on the New York Stock Ex- 
change and an active group of promoters, a company with assets of doubtful 
value was transformed into a company with a cash reserve and holdings of other 
mining stocks of promise.”* However, the mere fact that the company had 


™ The company originally registered 503,890 shares (Sec. Ex. Act Rel. 1475 (1937)), but 
later decided on the smaller figure. 


7 Callahan Ann. Rep. (1938); Prospectus, at 7-11 (December 31, 1937) (detailing the op- 
tion agreement). The company had followed up its prospectus with a post card announcement 
of the progress of the Alaska deal (February 7, 1938). 

73 Proceedings, op. cit. supra note 63, at 71-3 and 134. 

74 Proceedings, op. cit. supra note 63, at 127-30. 

78 Cf. Proceedings, op. cit. supra note 63, at 6o. Other material in “The Cap Lamp”: “Zinc, 
its alloys and derivatives make life more comfortable and enjoyable for everybody, every day, 
every year! .... Buster and Sis have been in close contact with this universal metal even 
though they are not consciously zinc-conscious.” There was no mention of either the Galena 
or Interstate mine in the second issue, although these properties were carried on the books of 
the company at $2,651,131 at that time. 

7 Callahan Ann. Rep. (1938). 77 Note 8o infra. 


7 Interests in two other mining companies which had cost Callahan $200,000 were written 
down to $2 in 1937. The investment in Livengood was carried at $487,411 at the end of 1938. 
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increased its assets through the sale of stock does not necessarily indicate that 
its overall financial position was sound. The balance sheet of December 31, 
1938, showed that no adequate provision for depletion had been made for the old 
mining properties, still carried at $2,651,131.7? Furthermore, there was. no 
possibility of a dividend payment, since the balance sheet indicated that the 
company’s capital was impaired by more than $375,000.*° 


THE SEC INVESTIGATION AND EFFECT ON THE MARKET 

The Securities and Exchange Commission instituted proceedings against 
the company on February 13, 1939, under section 8(d) of the Securities Act 
and section 19(a)(2) of the Exchange Act to determine whether the effective- 
ness of the registration statement should be suspended, and Callahan stock de- 
listed from the New York Exchange.** The order for hearing charged that the 
company’s registration statement contained untrue statements of material 
facts with regard to (1) underwriting and stock subscriptions by directors; 
(2) the condition of the business ;* (3) the beneficial ownership of the Marquardt 
mortgage;*4 and was otherwise deficient.*S On the day that the order for hear- 


79 This item was followed by the accountants’ notation: ‘The known ore in properties 
owned by the company is insignificant in amount. .... Unless substantial additional ore 
reserves are developed the provision for depletion is inadequate.” 

e Balance sheet, December 31, 1938. Fixed assets were carried at $2,651,131, investments 
at $568,707, current assets at $199,633, deferred charges and other assets at $78,519: total, 
$3,497,990. Liabilities: capital stock $1,802,409, current liabilities $52,498, reserves $8,712, 
capital surplus (arising from the reduction of par value in 1934) $2,013,128, less operating 
deficit of $378,757: total, $3,497,990. Cf. 1936 balance sheet, note 67 supra. See also Ariz. 
Rev. Code § 4804 (1928). 

& In the Matter of Callahan Zinc-Lead Co., Sec. Act Re! 2017 (1939). 

% As set forth in the stipulation filed subsequently by the company: Eichelberger and three 
others had agreed to pay the expenses of the promotion and share in the benefits of the under- 
taking as to a block of 370,000 shares; the 75,000 shares given to Eichelberger “for services’’ 
was divided equally with these three; Marquardt took 150,000 shares of a block of 302,518 
shares, and fourteen individuals, including Eichelberger, took the remainder. The commission 
found that all of those named were underwriters under the meaning of § 2(11) of the Securities 
Act. See note 89 infra, and accompanying text. 

83 Eichelberger’s report (commented on supra note 70) stated that production on known 
ore bodies could be resumed as early as thought advisable. The SEC charged, and it was ad- 
mitted by the company, that there was no intention of doing so, Sec. Act Rel. 2061, at 8 
(1939). As to the condition of the mine, see infra note go. 

84 The company finally stipulated that two former officers, including Kingsbury, were 
beneficial owners of the mortgage, which carried eight per cent interest, Sec. Act Rel. 2061, 
at 8 (1939). At the hearings in Washington, however, the secretary-treasurer of the company 
testified: ““We have never been able to obtain, despite repeated requests, any statement of 
any kind from Mr. Kingsbury.” Counsel for the SEC asked the witness if the company had 
voted Kingsbury a bonus for obtaining the mortgage, to which the reply was: ‘“That I could 
not tell you without looking at the minutes. .. . .” Proceedings, op. cit. supra note 63, at 38 

*s The item questioned here was the ‘‘contingent fees” to be paid to the lawyers who 
rendered an opinion that the stockholders had no pre-emptive rights, Sec. Act Rel. 2061, 
at 9 (1939). 
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ing was made public, February t5, the price of Callahan on the New York Ex- 
change broke from $2 to $0.625, the lowest the stock had been since January, 
1936. Contemporaneously with the SEC release, Callahan issued a press 
statement prepared by its lawyers stating that the commission “appears to 
have focused its attention primarily on matters relating to the old manage- 
ment,” a fact which the hearings proved to be untrue.** The company release, 
printed in both the New York Times and Wall Street Journal, said further: 
“Nothing in these proceedings should adversely affect the present position 
of the company.” Between February 26, when this statement appeared, and 
September 1, when war was commenced in Europe, the price of Callahan stock 
on the exchange shifted narrowly between $0.75 and $1.125. 

Before the hearing scheduled for March 28, the Callahan management filed 
a stipulation with the commission admitting substantially all of the deficiencies 
alleged in the order, but denying their materiality.*” The trial examiner’s re- 
port** concluded (1) that although the registration statement said that there 
were no underwriters of the 1936 issue, the facts were that Frank Eichelberger 
and three others, including the president of the company, took stock through 
the Eichelberger option and sold it to the public;*® (2) at the time of the 1936 
registration statement all of the Callahan properties were shut down and on a 
caretaking basis,®° that one mine was badly caved and the major portions of the 
workings inaccessible, and that another was full of water to within fifty feet 
of the mine shaft; (3) that the Marquardt mortgage for $30,000 on all of the 
corporation’s fixed assets was in part owned by two directors of the company 
despite statements that “the lender is an individual not an officer or employee”’; 
and (4) that the 75,000 shares of stock said to be issued to Eichelberger for pro- 

% Counsel for the commission asked the secretary-treasurer of the company if he had not 
prepared and signed a number of the statements filed with the SEC. When the witness an- 
swered affirmatively, the trial examiner interposed: ‘“That statement [to the newspapers] is 
disingenuous if it is anything.’”” The witness: ‘‘I don’t think so, sir.’’ Proceedings, op. cit. 
supra note 63, at 116. When the president of the company was a witness, the trial examiner 
asked: ‘Since you consented to the filing of the stipulation of facts which are different from 
those released, have you .... made any further statements [to newspapers]?” The witness 
answered that the company thought that the next statement should be after the commission’s 
proceedings were completed. 

*7 The denial of materiality was a defensive measure in view of the wording of § 11 of the 
Securities Act, which provides for liability where there has been an “untrue statement of a 


material fact or [omission of] a material fact required to be stated.’’ As for what is a material 
fact, see Shulman, loc. cit. supra note 20. 

88 Filed April 27. Story carried in the New York Herald-Tribune, April 28. 

% Cf. In the Matter of Sweet’s Steel Co., Sec. Act Rel. 1899, at 4 (1938) (‘‘arrangements”’ 
for underwiters and the distribution of securities are among the most important data con- 
cerning which investors should be accurately and adequately informed). 

% The commission found: ‘The statement of the registrant’s operations in terms which 
indicated that they were continuing, without disclosing that the mines were not being worked 
and were in fact unworkable without substantial repairs and further development, was ma- 
terially deficient,” citing In the Matter of Canusa Gold Mines, Ltd., 2 SEC 548 (1937). 
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fessional services as a mining engineer were in fact issued to him as an under- 
writing commission which was split with three others. The trial examiner 
stated: ‘While most of the untrue statements and omissions may be con- 
sidered individually of no great importance, combined they tend to present an 
exaggerated picture of the operations and prospects of the registrant. The 
cumulative effect .... should deny ... . the registrant’s motion to... . dis- 
miss the [§ 8(d)] stop order proceeding.”** Counsel for Callahan then filed a 
brief in support of exceptions to the trial examiner’s report,” and also requested 
oral argument on the delisting proceeding under section 19(a)(2) of the Securi- 
ties Exchange Act. Hearings were held for several days in June; there was no 
publicity and no market reaction.93 The commission issued a stop order under 
section 8(d) of the Securities Act, accompanied by its formal opinion, on 
September 27, and publicity was given to the order in the morning newspapers 
of the next day. On September 27 the price of Callahan had ranged between 
$1.75 and $2.50; on September 28 between $1.625 and $2. The stop order re- 
lease was “top’’ news on the first financial page of the New York Times, re- 
ceiving more than a full column.% The effect of the order was explained in a 
company release which was duly printed. This stated that Callahan had filed 
new amendments to its registration statement designed to cure the deficiencies 
which the commission had announced it would consider after the issuance of 
the stop order. On October 11 the commission declared these amendments 
effective and lifted the order.’ The price of the company’s stock, which had 
been around $2 for the duration of the suspension, advanced to $2.25 and $2.50. 
It should be noted that the lifting of the stop order received no notice in the 
New York Times or Wall Street Journal, although the SEC release presumably 
was carried on news tickers. The only matter remaining for the commission to 
dispose of was the delisting proceedings. 

On November 24 the commission dismissed these proceedings,” stating that, 
as in other delisting cases,*’ it was necessary to weigh the disadvantages to pres- 

* Cf. In the Matter of Austin Silver Mining Co., 3 SEC 601, 608 (1938) (combination of 


the misstatements and omissions present an exaggerated picture of operations and prospects); 
In the Matter of Mutual Industrial Bankers, 1 SEC 268 (1936), note 59 supra. 

% The company sought dimissal of the stop order proceeding because of the filing of the 
stipulation and proffered amendments. The commission held that it had discretion to do 
this, or proceed, citing In the Matter of Cornucopia Mines, 1 SEC 364 (1936); In the Matter 
of Equity Corp., 2 SEC 675 (1937); In the Matter of Consolidated Corp., 2 SEC 724 (1937). 
Sec. Act Rel. 2061, at 3 (1939). Dismissal of the proceeding at this time would have saved 
the company the unfavorable publicity contained in the stop order. 

%3 The market in Callahan was quiet all summer. The week before the war in Europe be- 
gan transactions had only numbered 1,400 shares; the first week of the war trading was 
258,900, and the price rose to $3.25. 

94 September 28. Also carried in the Wall Street Journal. 

95 In the Matter of Callahan Zinc-Lead Co., Sec. Act Rel. 2072 (1939). 

% In the Matter of Callahan Zinc-Lead Co., Sec. Ex. Act Rel. 2313 (1939). 

97 Cf. In the Matter of Standard Investing Co., Sec. Ex. Act Rel. 2046 (1939). 
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ent security holders against the protection which right be afforded to future 
purchasers by withdrawing the registration and the consequent notice given 
to the public thereby of the unreliable nature of the information furnished by the 
management. Disregarding the trial examiner’s advisory report that the stock 
be delisted, the commission reasoned that because (1) the company had ad- 
mitted deficiencies and filed corrective amendments; and (2) the new manage- 
ment of the company had endeavored to cooperate fully with the commission 
after the order for hearing had issued,®* the interests of the stockholders would 
best be served by keeping the stock of Callahan Zinc-Lead Company listed on 
the New York Stock Exchange. 

Thus was brought to a close five years of intermittent contact between the 
Securities and Exchange Commission and the company. The original registra- 
tion statement had indeed enjoyed a “long and unimpressive history.” The 
investigation served to provide more exact standards by which investors could 
re-appraise the value of Callahan stock, and by which the management of the 
company could orient their financial and promotional policies to the present- 
day economic ideas which find expression in the federal securities legislation. 
Because full disclosure was not given to the option agreement voted by the 
directors for the benefit of themselves and others, prospective purchasers of 
the stock were led to believe that an experienced and successful mining engineer 
(Eichelberger) stood ready to invest more than $500,000 in the revived ven- 
ture.**° The investigation also disclosed the equivocal nature of the company’s 
prospectus and publicity. The prospectus had given a misleading impression 
of the condition of the company’s Idaho properties by not clearly indicating 
that the commercial ore reserves therein were only nominal; statements that 
the company’s operations were continuing, without disclosing that the mines 
were not being worked, and were in fact unworkable without substantial re- 
pairs, left the investor with false expectations.'* Information issued by the 
company to financial] publications at various times that “the new management 
has succeeded in finding enough ore to finance energetic exploration in the old 
workings” were shown not to be founded in fact." Furthermore, distribution 
of interpretative publicity such as “The Cap Lamp,” published for the avowed 
purpose of making the company’s activities more understandable than an earn- 
ings statement, served to gloss over the fact that each period of operations 
added to an already large deficit. 


%* Cf. In the matter of Hupp Motor Car Co., 1 SEC 177 (1935), discussed p. 695 infra. 
% The characterization is the commission’s, Sec. Act Rel. 2061, at 10 (1939). 
10° Note 65 supra, and accompanying text. Cf. In the Matter of Austin Silver Mining Co., 


3 SEC 601 (1938) (false statement that large stockholder not connected with management 
had lent money held material misstatement). 

et Notes 59 and 68 supra. Cf. In the Matter of Austin Silver Mining Co., 3 SEC 601, 
608 (1938) (registrant drew on long-past prosperity of mines to induce an expectation of a 
rosy future); In the Matter of Mutual Industrial Bankers, 1 SEC 268 (1936). 

x2 Proceedings, op. cit. supra note 63, at 76 and 137-8. 
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The investigation demonstrated that buyers of securities, particularly those 
of a speculative nature, will be attracted to a certain stock because of the trend 
of the market as a whole, prospects of the industry represented, and commodity 
prices, rather than by “actual knowledge of the operations of the individual 
company.’**3 The prices of other non-ferrous metal stocks, of zinc and lead 
ore, and of Callahan common stock moved together prior to the investigation 
despite the fact that during the period of the steepest rise in the market Calla- 
han was not producing.’* At the SEC hearing a witness for the company 
stoutly denied that this condition was a result of manipulation.’°* Even manipu- 
lation would not explain the similarity in both up and down swings of the mar- 
ket. Thus, it may be suggested that before the commission’s investigation in- 
vestors and speculators were buying and selling “‘zinc-lead stock,” and not 
Callahan stock, when they bought and sold the securities of the company on the 
New York Stock Exchange. 

The commission’s investigation apparently had a beneficial effect upon the 
mining corporation. Early activities of the commission had revealed to the old 
management the flimsy nature of the scheme they were seeking to effectuate 
under the original registration statement." The new management, taking over 
the company in September, 1936, attempted to satisfy the requirements of the 
Securities Act with regard to disclosure; the lack of success, it was indicated at 
the commission hearings, was partially due to fact that the company’s lawyers 
did not clearly indicate what the requirements of the act were." 

The issuance of the stop order in the Callahan case illustrates the commis- 
sion’s use of its power to “bring notice of the existence of the deficiencies to 
purchasers of . . . . stock more effectively than would the mere promulgation of 
an opinion”? permitting a post-effective amendment to cure the deficiencies. 
A shorter “time lag” than the three years that elapsed after the registration 
statement became effective in this case is perhaps desirable, but not always 
attainable. In any event the civil liabilities provisions of the Securities Act 
remain available to injured stockholders,'*® and publicity to the commission’s 

13 Cf. testimony of the secretary-treasurer of the company, Proceedings, op. cit. supra 
note 63, at 68. 

104 Proceedings, op. cit. supra note 63, at 67-8. 

15 At the hearing in the § 19 (a)(2) proceeding the trial examiner asked the treasurer of 
the company: “If the company had no production at all during this period, any fluctuations 
in the market . . . . would be the result of manipulation, would it not?” The witness: “I can- 
not see that at all.” Proceedings, op. cit. supra note 63, at 68. 

206 In the Matter of Callahan Zinc-Lead Co., 1 SEC 115, 119 (1935). 

107 The president of Callahan testified: “The new attorney .... put the matter... . in 

I took the position from the start .. . . that we would always supply 
the information requested [by the commission] and in the way they requested,” Proceedings, 
op. cit. supra note 63, at 147. 

108 In the Matter of Callahan Zinc-Lead Co., Sec. Act Rel. 2031, at 10 (1939). Notes 42 
and 92 supra, and accompanying text. 

109 § 11. Note 20 supra. 
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activities puts before prospective purchasers a complete picture as to the true 
state of the company’s affairs. The commission’s decision to keep the shares 
listed in effect affirmed the hope of the president of Callahan that the 9,500 
Callahan stockholders would have “‘a free market . . . . to get an appropriate 
price for their stock.”"° Although there was strong evidence that the mis- 
leading statements in the prospectus were responsible for the success of the 
1936 stock sale,"* the commission, by not invoking its full sanctions, allowed 


the company to try to improve its financial position by outside leases and 
investments. 


MARKET REACTION TO COMMISSION ACTION: OTHER EXAMPLES 


The reactions of Callahan stock caused by the investigation of the company’s 
registration statement and annual reports are not to be regarded as atypical. 
Other stocks react similarly, although the character of the movements may 
vary with the type of proceeding, the seriousness of charges, the true condition 
of the company charged, and factors in the industry. A manipulation proceed- 
ing™ instigated by the commission against a broker dealing in the stock of a 
company does not have the same effect as a stop order or a delisting proceeding. 
A manipulation proceeding against a broker need cast no reflection upon the 
worth of a company’s securities; the company involved may have excellent 
possibilities of earning large dividends, and the price of its stock before and after 
the manipulation may make it an attractive “buy.” These facts were present 


in one case."3 The company had announced a new process for manufacturing 
steel pipe. Playing upon the market interest in the company, as well as on 
certain undisclosed information, a large brokerage house attempted to rig the 
market in order to sell a large block of stock on which it had a favorable option. 
When the interest of the brokers and others subsided, the market began to slide 


10 Proceedings, op. cit. supra note 63, at 159. President Van Sinderen, describing himself 
as a merchant in non-ferrous metals, testified that he owned 30,000 shares of Callahan stock 
in his own name, and an interest in Harrison White, Inc., which owned 216,000 shares, Pro- 
ceedings, op. cit. supra note 63, at 121. 


™ This was the opinion of the trial examiner in a supplementary report filed along with 
the commission’s opinion not to delist Callahan stock. 


«2 Tn its latest annual report the commission states that ‘‘it has become increasingly evident 
that if the public is to receive adequate protection [from manipulation of the market] the 
Commission’s enforcement activities, so far as possible, must be preventive rather than 
punitive,” SEC Ann. Rep. 87 (1939). Cf. In the Matter of Richards, Sec. Ex. Act Rel. 2032 
(1939) (suspension of broker from Exchange; the commission’s rapidity of action ended a 
manipulation being engineered from England before any of 40,000 shares of Simplicity Pattern 
common under option could be sold). Where direct action is impossible because the manipula- 
tion is completed, publicity given to a punitive proceeding against a broker is relied on. 

3 In the Matter of White and Weld, 3 SEC 466 (1938) (manipulation of the stock of the 


A. O. Smith Corporation). Appendix C to this opinion (3 SEC 466, 530) contains a valuable 
collection of cases on the powers of the commission. 
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off, and when the order for an investigation‘ was issued it was still moving 
downward. It is impossible to tell whether the order affected the price. A few 
months later, a sharp rise in the price of the company’s stock followed a general 
rise in steel stock prices,"5 and an announcement of several large orders by the 
company."® Thereafter, an order for hearing’ caused the price to slip down- 
ward markedly,™* although the industry index was rising at this point. Since 
manipulation proceedings usually are pending for a long time’? the final order 
will have no noticeable effect upon the market. 

In a delisting case™® there is a clearer resemblance to the Callahan reactions. 
On March 29, 1935, the New York Stock Exchange announced that it would 
seek the delisting of the stock of the Hupp Motor Car Corporation because the 
Hupp management had failed to cooperate with the exchange. On the day this 
announcement was made the price of Hupp stock fell from $1.75 to $0.875. 
A few days later a stockholders’ suit was instituted against the management™ 
and on April 5 the SEC was formally asked to delist Hupp stock. On the same 
day a strike was called at the company’s Detroit plant.“* The market fell to 
$0.75, the lowest since July, 1933. In June the SEC decided not to delist the 
stock because it felt that the management, which had been changed in a com- 
promise with the stockholders, would be more cooperative with the exchange 
and consider stockholders’ interests.“ Hupp stock started to rise along with 
other automobile stocks in July. 

In two other cases stop order proceedings were instituted against aircraft 


companies and manipulation proceedings against the brokers dealing in their 
stock. The cases differ: in the one involving Bellanca Aircraft Corporation’ 


4 The SEC’s investigation was made from October 30, 1935 to January 10, 1936. 

4s Steel stock prices started upward in June, 1935. 

6 Boston News Bureau, February 2, 1936. 

"7 April 25, 1936. Sec. Ex. Act Rel. 621 (1936). 

18 From 484 on the day of the order to 42 a few days later. 

49 The opinion in the White-Weld case was promulgated June 21, 1938. 

2° In the Matter of Hupp Motor Car Co., 1 SEC 177 (1935). 

1 Wall Street Journal, April 1, 1935. 

12 The strike followed the dismissal of several employes who had helped stockholders get 
information for their suit against the company. It was settled April 11. 

13 In the Matter of Hupp Motor Car Co., 1 SEC 177, 201 (1935): ‘In the hope that an 
honest effort will be made to run the corporation for the stockholders . . . . we have decided 
to deny the application of the exchange without prejudice 
a delisting proceeding on the commission’s own motion. For cases where the company sought 
delisting, see In the Matter of Capital City Products Co., Sec. Ex. Act Rel. 2212 (1939) (re- 
quiring more information from the company); In the Matter of Connecticut R. and Lighting 
Co., 2 SEC 21 (1937) (commission refuses to look into value of security for which delisting 
was sought). 


14 In the Matter of Michael J. Meehan, 1 SEC 238 (1935) and 2 SEC 588 (1937), giving 
the history of the case. 
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the stop order and manipulation proceedings were commenced at the same time; 
in the one involving Kinner Airplane and Motor Corporations the two were 
instituted separately and for different reasons. In the Bellanca case the market 
reactions were similar to those in the Callahan case. However, the stock rose 
to meet the market trend, not when the proceeding was dismissed and the regis- 
tration statement made effective, but previously when it was abated following 
the resignation of an officer who had been involved with the broker-underwriter 
in the manipulation. A preliminary opinion’ on a procedural point in the 
manipulation proceedings did not affect the market price, nor did the final 
opinion”*® which came twenty months later. 

In the Kinner case a marked depression in the price of the stock occurred 
after the manipulation and during the SEC investigation of transactions in the 
stock.”® The stock was highly speculative, a fact which partially accounts for the 
deviation of its price from the aircraft stock index. Likewise, the price of the 
stock at the time of the order for hearing in the stop order proceedings'*® was 
falling ahead of a receding market. The effect of the final order's upon the 
market cannot be measured, as a reorganization petition had been filed a few 
weeks before,'#* but it seems probable that the stop order was the final blow, as 
the price fell to its lowest point ($0.10) in more than three years. When the 
opinion in the manipulation proceedings was promulgated two months later, 
the stock was no longer classed with the active issues upon the exchange." 

The study of a number of case histories of companies in a controversy with 
the Securities and Exchange Commission reveals, as might have been antici- 


pated, considerable market responsiveness to any commission activity. How- 
ever, as has already been pointed out, the general state of the market and other 
external factors, such as war or an election, complicate any consideration of 
these reactions. 


™5In the Matter of Charles C. Wright, 1 SEC 482, 1 SEC 560, and 1 SEC gor (1936), 
3 SEC 190 (1938) (the manipulation proceeding); In the Matter of Kinner Airplane and 
Motor Co., 2 SEC 943 (1937) (the stop order proceeding). 

6Tn the Matter of Bellanca Aircraft Co., Sec. Act Rel. 815 (1936); Wall Street Journal, 
May 28, 1936. 

7 In the Matter of Michael J. Meehan, 1 SEC 238 (1935). 

18 In the Matter of Michael J. Meehan, 2 SEC 588 (1937). 

9 The manipulation was between September 11 and October 1, 1935. The price of the 
stock started falling at the end of this period, from $0.775 to $0.43. During most of the period 
here concerned the stock had the largest turnover of any on the Los Angeles Stock Exchange. 

13° In the Matter of Kinner Airplane and Motor Co., Sec. Act Rel. 1393 (1937). The regis- 
tration statement had been filed July 23, 1936, and the order for hearing was announced April 
19, 1937 (see graph). 

138 In the Matter of Kinner Airplane and Motor Co., 2 SEC 943 (1937), December 17. 

132 December 2. New York Times, December 3, 1937. 

133 In the Matter of Charles C. Wright, 3 SEC 190 (1938), February 28. The company has 
since been reorganized. 
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CONCLUSION 


Unlike other legislation which has been proposed from time to time for the 
regulation of private enterprise,"*4 the Securities Act and the Securities Ex- 
change Act depend almost entirely upon the effectiveness of publicity to achieve 
the purposes for which they were enacted. Furthermore, the type of publicity 
employed does not involve a direct expression of evaluation by the commission 
as to the economics of the enterprise. If the present securities acts should prove 
ineffective, the substitutes proposed would undoubtedly rely on the technique 
of advisory evaluation by a commission"s or more drastic prohibitions. Whether 
such steps will be taken eventually would seem to depend upon the develop- 
ment of devices which will give greater effect to the present publicity require- 
ments of the acts. 

The present case study indicates that there are areas within the present 
framework in which the sanction of publicity might be more effectively applied. 

Prospectuses.—Since the prospectus is the mainspring of publicity concerning 
new issues of securities, the understandability of the document may in many 
cases be increased by the inclusion of an introductory summary, more attention 
to arrangement, and the elimination of as much technical or legal phraseology 
as possible. In the Callahan prospectus the emphasis on favorable past history 
effectively disguised the present condition of the property."%* No explanation 
of depreciation policy was made, and the terms of the Eichelberger option 
would be unclear to many readers. 

Annual reports—The present Securities Exchange Act does not require 
corporations filing annual reports with the commission to follow commission 
standards in reports which are sent to the corporation’s stockholders.'3? The 
balance sheet use of “‘original cost plus additions” for the fixed assets of Calla- 
han, without an adequate provision for depletion, is difficult to accept."3* In not 
dissimilar cases the commission has indicated that the asset figure should be 
based on “sound” appraisal methods competently and honestly applied." 
Furthermore, since Callahan’s most promising assets at the end of 1938 were 





134 E.g., H.R. 6968, 75th Cong. 1st Sess. (1937) (the so-called Lea Committee bill). 


138 Cf. §11(g) of the Public Utility Holding Company Act (49 Stat. 823 (1935), 15 U.S.C.A. 
§ 79k(g) (Supp. 1939) ), which provides that in the solicitation of proxies in behalf of any 
plan for reorganization there must be mailed to the security holders a copy of the SEC’s 


advisory report on the plan; and furthermore, that such an analysis be the only one circulated 
in such a manner. 





136 Notes 59, 90 and 101 supra. 


137 Notes 11 and 18 supra. § 14 of the Securities Exchange Act provides for the regulation 
of proxy solicitations. See Bernstein & Fischer, The Regulation and Solicitation of Proxies, 
7 Univ. Chi. L. Rev. 226 (1940). 


138 Notes 79 and 80 supra. 





139 In the Matter of Nat’l] Boston Montana Mines, 2 SEC 226 (1937); cf. In the Matter 
of Unity Gold Corporation, 1 SEC 25 (1934). 
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the interests in other properties, it might be expected that the annual report 
contain the profit and loss statement of affiliated companies.’4° 

News releases ——The authors of the Twentieth Century Fund’s study of 
stock market control suggested that the Securities Act be strengthened with 
regard to the publication of news matter about corporations.’ It may be sug- 
gested that certain types of releases, e.g., business forecasts or data on new 
processes,'# should be filed with stock exchanges or the commission for the 
deterrent effect they would have on intentional misrepresentations. The issu- 
ance of an erroneous news release in the Callahan case indicates how such ma- 
terial is designed to affect the market." 

Brokers’ puff sheets and circulars —The use of ‘“News and View” to promote 
Callahan stock'*4 is a minor example of how unofficial documents are used in 
stimulating interest in a certain enterprise. While few regulations could be 
drawn to cover all situations, much can be accomplished where the brokers are 
members of large organized exchanges. The Twentieth Century Fund report 
recommends that copies of all such matter distributed to the public by members 
of the New York Stock Exchange be submitted to the exchange prior to is- 
suance."45 Such a suggestion perhaps goes too far, but certainly rules could be 
established by the exchanges, and copies of all literature be kept on file. 

Commission releases.—In the first Callahan opinion the commission took 
advantage of the company’s “petition” to accelerate the effective date of the 
registration statement to give publicity to a situation where otherwise no wide 
dissemination of information would have resulted.'* In the opposite situation 
the commission is sometimes called upon to issue an order for hearing because 
of some deficiency in a registration statement where the matter does not raise 
any real question affecting the value of a company’s securities. Such an order 
may get more publicity than it deserves, with resulting market reaction. It 
may be suggested, therefore, that the commission take cognizance of traditional 
methods used by newspaper editors in judging news values,’4? and, by minor 
changes in procedure and the preparation of releases, minimize the dangers of 
too much publicity. There could be two classes of orders for hearing, one identi- 
cal with the present order (which contains a rather full specification of the de- 

ficiencies involved), and the other a “formal notice of need for correction.” 
Finally, it may be suggested that the form of releases such as those lifting 
stop orders might be altered. The lifting of the stop order in the Callahan case 


14° Callahan Ann. Rep. (1938); cf. pp. 688-9 supra. 

14 Twentieth Century Fund, op. cit. supra note 7, at 201. 

14 Cf, In the Matter of White and Weld, 3 SEC 466 (1938), discussed supra p. 694. 
43 Note 86 supra. 

144 Notes 65 and 71 supra, and accompanying text. 

148 Twentieth Century Fund, op. cit. supra note 7, at 201. 

146 Note 58 supra, and accompanying text. 
147 Note 47 supra, and accompanying text. 
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received no mention in the principal New York financial pages.'4* Judging 
their interest in the case on the basis of what they had printed previously, it 
may be that the papers would have printed a notice of the removal if the com- 
mission release had concisely summarized the background of the case insofar 
as it pertained to the lifting of the stop order. Such a situation merely supports 
the suggestion that the commission consider carefully the “weighting” of their 
releases, and the effect they have on newspaper publicity. 


EFFECT OF THE NATIONAL BANKRUPTCY ACT ON STATE 
POWER OVER CORPORATE REORGANIZATION 


Since Congress has provided for corporate reorganization under the bank- 
ruptcy power," a question is raised as to the effect of this action upon state power 
over corporate reorganization. The question may become especially important 
if reorganizers seek state court reorganizations in order to avoid the reform 
provisions of Chapter X of the National Bankruptcy Act.’ This path is open 
to reorganizers not only through the equity receivership but through recent 
amendments to state corporation acts. The grant of power under these statutes 


148 Note 95 supra, and accompanying text. 

* Chapter X of the National Bankruptcy Act as amended in 52 Stat. 883 et seq. (1938), 
11 U.S.C.A. § so1 et seq. (1939). The constitutionality of similar legislation has been upheld, 
Continental Illinois Nat’l Bank & Trust Co. v. Chicago, R. I. & P. R. Co., 294 U.S. 648 (1935) 
(sustaining § 77, which provided for railroad reorganizations); Campbell v. Alleghany Co., 
75 F. (2d) 947 (C.C.A. 4th 1935) (sustaining § 77B, the predecessor of Chapter X); In re 
Central Funding Co., 75 F. (2d) 256 (C.C.A. 2d 1935) (sustaining § 77B); cf. In re Tennessee 
Pub. Co., 81 F. (2d) 463 (C.C.A. 6th 1936) (sustaining § 77B). 

* See discussion of reform provisions in Rostow and Cutler, Competing Systems of Corpo- 
rate Reorganization: Chapters X and XI of the Bankruptcy Act, 48 Yale L. J. 1334 (1939); 
Levi, Corporate Reorganization and a Ministry of Justice, 23 Minn. L. Rev. 3 (1938). 

3 These provisions were taken from the arrangements section of the English Companies Act. 
See Rosenberg, Reorganization—Yesterday, Today, Tomorrow, 25 Va. L. Rev. 129, 140 
(1938); Fraser, Reorganization of Companies in Canada, 27 Col. L. Rev. 932 (1927). These 
provisions make a plan of reorganization binding on dissenting creditors and stockholders 
when consented to by a majority in number representing three-quarters in amount of the credi- 
tors, or of each class thereof, and by the holders of (usually) three-quarters of the voting stock, 
or of each class thereof, and when approved by a court of competent jurisdiction. Some stat- 
utes stipulate that these provisions may be contained in the articles of incorporation, Colo. 
Stat. Ann. (Michie, 1935) c. 41, §6; Del. Rev. Code (1935) § 2037; Kan. Gen. Stat. Ann. 
(Corrick, Supp. 1939) § 17-2803; La. Gen. Stat. Ann. (Dart, 1939) § 1143; Mich. Comp. Laws 
(Mason, Supp. 1935) § 10135-4; W.Va. Code Ann. (Michie & Sublett, 1937) § 3018. If they 
are not contained in the original articles but are added by amendment, clearly they bind only 
subsequent creditors, although under the reserved power to amend corporate charters, they 
may bind all stockholders unless the statute limits their operation to stockholders contracting 
subsequent to the amendment. See Del. Rev. Code (1935) § 2035; Mich. Comp. Laws (Mason, 
Supp. 1935) § 10135-4; W.Va. Code Ann. (Michie & Sublett, 1937) § 3015. The Minnesota 
statute makes all corporations subject to these provisions unless the articles of incorporation 
specify otherwise, Minn. Stat. (Mason, Supp. 1940) § 7492-54. Other statutes do not leave 
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to a stated proportion of security holders to bind dissenters, and the absence of 
reform provisions, may make the state proceedings especially attractive. The 
purpose of this note is to examine the nature of state and federal power in 
bankruptcy and to determine whether state power over reorganization is 
suspended. 

It has long been settled that the power of Congress to establish uniform laws 
on the subject of bankruptcies does not prohibit state bankruptcy legislation 
until the federal power is exercised.‘ The federal power, when exercised by the 
passage of a national bankruptcy system, operates on the state power in two 
ways. First, it deprives the states of jurisdiction by suspending all state laws 
which are regarded as bankruptcy laws.5 Second, state laws on the subject of 
debtor-creditor relations which are not regarded as bankruptcy laws are not 
suspended, and proceedings in the state courts under such laws, statutory or 
common law, for the distribution of a debtor’s assets are valid unless super- 
seded by an action in the federal bankruptcy court.’ Thus in a traditional 
bankruptcy action, the jurisdiction of the federal court must be asserted within 
four months after a state court has taken jurisdiction of the debtor’s assets 
under a creditor’s bill in order to supersede the state court action; if this re- 
quirement is met, the federal court assumes control over the debtor’s assets 
and distributes them in accordance with the federal law.’ But where the state 
law is suspended rather than superseded, state courts are without jurisdiction 
over the debtor’s assets.* As a result of suspension, federal jurisdiction in 
bankruptcy may be invoked more than four months after a state insolvency 


the applicability of the provisions to be determined by the articles of incorporation, but in- 
clude the provisions in the dissolution and liquidation sections, making reorganization an al- 
ternative to winding-up, Ill. Rev. Stat. (1939) c. 32, § 157.90; Pa. Stat. Ann. (Purdon, 1938) 
tit. 15, § 2852-1109; Wash. Rev. Stat. Ann. (Remington, Supp. 1939) § 3803-58. It has been 
said that these provisions were drafted because of doubt that the court had power to bind 
non-assenting creditors or shareholders to a reorganization plan without statutory sanction. 
See Commissioners’ Note to § 59 of the Uniform Business Corporation Act, 9 U.L.A. 102-3 
(1932), which criticizes the contract theory underlying those statutes which allow the corpora- 
tion to decide, in the articles of incorporation, whether to be governed by these reorganization 
provisions. 
4 Sturges v. Crowninshield, 4 Wheat. (U.S.) 122, 196 (1819). 


5 Int’l Shoe Co. v. Pinkus, 278 U.S. 261 (1929). The Court spoke of the Arkansas statute 
as ‘‘superseded” by the Bankruptcy Act; the preferable term, according to the usage in this 
note, is “suspended.” 

6 Boese v. King, 108 U.S. 379 (1883); Pobreslo v. Boyd Co., 287 U.S. 518 (1933). 


7 Glenn, Liquidation §§ 228, 579 (1935). But the four-month limitation may not apply toa 
state court action instituted by a stockholder, unless creditors have filed claims with the state 
receiver in the stockholder’s action more than four months before bankruptcy. See 4 Univ. 
Chi. L. Rev. 134, 135 (1936). The four-month limit does not apply to supersession by a federal 
court in reorganization. See note 39 and related text infra. 


*In re Weedman Stave Co., 199 Fed. 948 (D.C. Ark. 1912); In re Curtis, 91 Fed. 737 
(D.C. Ill. 1899). 
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proceeding is begun.® Furthermore, a dissenting creditor need not invoke the 
federal bankruptcy jurisdiction, but may attack the state court proceedings 
collaterally by attaching the property in the control of the state court,’® and 
thereby gain a preference which will be valid unless a petition in bankruptcy 
is filed within four months. Even if the state court proceedings are carried to a 
conclusion through failure to attack them, the discharge of the debtor does not 
bar an action to collect the debt. But if the insolvent estate is distributed 
among creditors by order of the state court, the distribution possibly will be 
sustained on the basis of the dissenter’s laches, and distributees will thus be 
protected against attachment.” 

Inasmuch as a state act is suspended only if it is bankruptcy legislation, it has 
become necessary for courts to consider the nature of bankruptcy. Several tests 
have been suggested. According to the involuntary test, a law allowing a credi- 
tor to compel the application of the debtor’s property to the payment of his 
debts despite the debtor’s opposition, is a bankruptcy law." The coercion test 
emphasizes equal distribution of the debtor’s property, the significant coercion 
being that exerted on the creditors to prevent a race of diligence and the grant- 
ing of preferences by the debtor."* Under this test the law compelling equal 
distribution may be voluntary or involuntary as to the debtor. The two tests 
represent the property distribution or creditor relief aspect of bankruptcy. A 
third test, representing the debtor relief aspect, stresses the fact that the law 
provides for the debtor’s discharge from the balance of his debts after his non- 
exempt property has been distributed among his creditors." 


The courts have generally accepted the discharge test. The application of 
this test results in the suspension of only some of the devices for the distribution 
of a debtor’s property under state law. A device at common law is the assign- 
ment for the benefit of creditors. An assignment, made through the voluntary 
action of the assignor-debtor regardless of the consent or opposition of creditors, 
prevents a creditor’s race for the attachment of the property because title is 


9 In re Weedman Stave Co., 199 Fed. 948 (D.C. Ark. 1912). 

1 Int’l Shoe Co. v. Pinkus, 278 U.S. 261 (1929). 

= First Nat'l Bank of Guilford v. Ware, 95 Me. 388, so Atl. 24 (1901). 

% Cf. Northern Pacific R. Co. v. Boyd, 228 U.S. 482, 508-10 (1913); Boese v. King, 108 
U.S. 379, 386 (1883); Mayer v. Hellman, 91 U.S. 496, 501 (1875), in which the Court, discussing 
preferences voidable by the institution of bankruptcy jurisdiction within the statutory period, 
said that preferences not thus avoided are “‘presumed”’ to be “acquiesced in by the creditors.” 

13 [1938] Wis. L. Rev. 302. 

™4 Radin, What Isa Bankruptcy Act?, 20 A.B.A.J. 792 (1934), advocating the coercion test, 
criticizes the involuntary test on the ground that a levy of execution on a debtor’s property 
by a single creditor is likewise involuntary. 

15 The discharge test has been criticized on the ground that since discharge was not included 
in the original English bankruptcy legislation, it is not essential to a bankruptcy system, Glenn, 
Liquidation 210 (1935). It is suggested that a test of bankruptcy is whether or not the dis- 
tribution of the debtor’s assets can be made by act of the parties or whether court action is 
necessary, ibid., at 211; cf. In re Sievers, 91 Fed. 366, 368 (D.C. Mo. 1899). 
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placed in an assignee, and does not result in the discharge of unpaid obliga- 
tions." The power to make assignments is not suspended by the passage of a 
federal bankruptcy law.'’? Some jurisdictions also recognize the power of an 
assignor to include in the deed of assignment a release provision which 
binds debtors who share in the distribution under the assignment; credi- 
tors who refuse to accept a dividend in the distribution retain their claims 
against the debtor. Other courts refuse to recognize this power of an assignor 
on the ground that it allows the assignor to coerce creditors into granting re- 
leases by putting all his present property beyond their reach unless they consent 
to his discharge, or on the ground that such an assignment is a fraudulent con- 
veyance unless it further provides that any surplus remaining after distribution 
among creditors consenting to the release shall be distributed among non- 
assenting creditors."® Where the power of an assignor to exact releases is 
recognized, it is probably not suspended when the federal government occupies 
the bankruptcy field. Such releases are said to take effect by contract of the 
parties, while it is discharge by force of statute which characterizes bankruptcy 
under the discharge test." 

State statutes which codify the common law assignment and add administra- 
tive safeguards, such as the bonding of the assignee and court supervision of his 
accounts, are not suspended by the passage of federal bankruptcy legislation.”° 
But if a statute adds a discharge provision, the statute may be wholly sus- 
pended, or the discharge provision may be excised.” 


%6See in general Glenn, Liquidation c. x (1935); Mulder and Solomon, Effect of the 
Chandler Act upon General Assignments and Compositions, 87 U. of Pa. L. Rev. 763, 765-6, 
768-72 (1939). 

17 Mayer v. Hellman, 91 U.S. 496 (1875) (note that the Court apparently regarded equally 
as important as the lack of a discharge provision the fact that an assignment is not adverse to 
creditors, and that the statute did not compel assignments) ; Stellwagon v. Clum, 245 U.S. 605, 
617 (1918) (here the lack of a discharge provision was stressed); Maltbie v. Hotchkiss, 38 Conn. 
80 (1871). 

*8 Upholding the release provision: Patty-Joiner & Eubank Co. v. Cummins, 93 Tex. 598, 
57 S.W. 566 (1900); Haijek & Simecek v. Luck, 96 Tex. 517, 74 S.W. 305 (1903). Holding the 
release provision invalid: Nelson v. Harper, 122 Ark. 39, 182 S.W. 519 (1916). See Glenn, 
Liquidation § 119 (1935). 

19 Haijek & Simecek v. Luck, 96 Tex. 517, 74 S.W. 305 (1903); cf. Int’l Shoe Co. v. Pinkus, 
278 U.S. 261, 268 (1929); Johnson v. Star, 287 U.S. 527 (1933); In re McElwain, 296 Fed. 112 
(C.C.A. 3d 1924) (the discharge feature of the Pennsylvania statute, Pa. Stat. Ann. (Purdon, 
1930) tit. 39, § 100, was later said to be suspended, under the authority of the Pinkus and Star 
cases, in Fidelity Trust Co. v. Union Nat’l Bank of Pittsburgh, 313 Pa. 467, 485-6, 169 Atl. 
209, 216-17 (1933)). 

2° Mayer v. Hellman, 91 U.S. 496 (1875); Finch v. Watson Investment Co., 184 Ark. 312, 
42 S.W. (2d) 214 (1931); Beck v. Parker, 65 Pa. 262 (1870). 

t Statute suspended: Int’l Shoe Co. v. Pinkus, 278 U.S. 261 (1929) (the court refused to 
consider the statute merely an assignment statute because it provided for the transfer of the 
property under “conditions intended to secure the debtor’s discharge”); Tacoma Grocery Co. 
v. Doersch, 168 Wash. 606, 12 P. (2d) 929 (1932) (note synonymous use of “suspend” and 
“supersede”; also note that although not mentioned by the court, the statute in question con- 
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Several state and lower federal courts have gone further and invalidated 
state statutes not containing discharge provisions. These courts have empha- 
sized the so-called coercion test, suspending state statutes which compel equal 
distribution of the debtor’s assets.” As additional reasons for suspending the 
Illinois assignment statute, it was said in Jn re Curtis*3 that Congress, by mak- 
ing the assignment for the benefit of creditors an act of bankruptcy, intended 
that the debtor’s estate be administered in the manner prescribed by the Na- 
tional Bankruptcy Act; and in Harbaugh v. Costello*4 that the constitutional re- 





tained a discharge provision, Wash. Rev. Stat. Ann. (Remington, 1932) § 1100); Hasbrouck v. 
La Febre, 23 Wyo. 367, 152 Pac. 168 (1915); Pelton v. Sheridan, 74 Ore. 176, 144 Pac. 410 
(1914); Ketcham v. McNamara, 72 Conn. 709, 46 Atl. 146 (1900). Discharge provision ex- 
cised: Pobreslo v. Boyd Co., 287 U.S. 518 (1933); Johnson v. Star, 287 U.S. 527 (1933); 
Boese v. King, 108 U.S. 379 (1883). 

If a state statute is wholly suspended, it is said to be a state insolvency law; if only the dis- 
charge provision is suspended, it is said that the statute is merely a codification of the common 
law assignment with a discharge provision. Occasionally, however, a state “insolvent” law is 
not suspended because it is really only an assignment statute. See, e.g., Maltbie v. Hotchkiss, 
38 Conn. 80 (1871). It has been suggested that whether a statute will be regarded as an in- 
solvency or assignment statute depends on whether “the direct aid of the courts” is necessary, 
as in the Pinkus case, or whether, despite statutory regulation, distribution of the debtor’s 
assets is made under “‘a trust created by the debtor’s own conveyance,” as in the Pobreslo case, 
Glenn, Liquidation 211-12 (1935). 

In addition to a release under a common law assignment, Haijek & Simecek v. Luck, 96 
Tex. 517, 74 S.W. 305 (1903), a release can also be effected on ordinary contract principles, 
Brown Shoe Co. v. Beall, 107 S.W. (2d) 456 (Tex. Civ. App. 1937). 


* In re Salmon & Salmon, 143 Fed. 395 (D.C. Mo. 1906); In re Smith, 92 Fed. 135 (D.C. 
Ind. 1899) (the court erroneously assumed that if the state statute was not suspended, the 
state court, getting jurisdiction before the federal bankruptcy jurisdiction was invoked, could 
not be ousted by the federal court within the four-month period; it overlooked the fact that 
even if the state statute is in force, the jurisdiction of the federal court is not concurrent with 
that of the state court, but paramount to it); In re Reynolds, Fed. Cas. No. 11723 (C.C. R.I. 
1874). The authority of the first two cases may be doubted because the decision in each could 
have rested on the point of supersession instead of suspension. 


#391 Fed. 737, 741 (D.C. Ill. 1899) (if the Illinois court had not held the Illinois assign- 
ment statute an insolvency law, the decision in this case could have rested on the supersession 
point). 

4 184 Ill. 110, 118, 56 N.E. 363, 365 (1900) (note synonymous use of ‘‘suspend” and “‘su- 
persede”’). The Illinois statute had previously been declared an insolvency law, not merely a 
statute regulating assignments, because it turned partial assignments (assignments for the 
benefit of some creditors) into assignments for the benefit of all creditors, Hanchett v. Water- 
bury, 115 Ill. 220, 32 N.E. 194 (1885) (concerned with the exclusive jurisdiction of the county 
court under the assignment statute). See Glenn, Liquidation § 115 (1935). For the suggested 
effect of the decision in Harbaugh v. Costello on the liquidation, dissolution, and reorganiza- 
tion provisions of the Illinois Business Corporation Act, see Miller, The Illinois Business Cor- 
poration Act and Bankruptcy Legislation, 29 Ill. L. Rev. 695 (1935). Although statutory as- 
signments are suspended in Illinois, the common law assignment remains, Pogue v. Rowe, 236 
Ill. 157, 86 N.E. 207 (1908). But if the uniformity argument made in the Harbaugh case to 
sustain suspension of statutory assignments is valid, common law assignments should also be 
suspended. 
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quirement of uniform bankruptcy legislation would be disregarded if distribu- 
tion of the debtor’s assets were made under state law. 

However valid the discharge test may be in the case of insolvent individuals, 
it is not significant in the case of insolvent corporations which are dissolved. 
The conflict with federal bankruptcy jurisdiction usually arises in these cases 
under state statutes providing for corporate dissolution. An insolvent corpora- 
tion which is dissolved is in certain respects like an insolvent decedent ;*5 because 
the legal entity ceases to exist, there is no need for a discharge.” Furthermore, 
since only the state which created the corporation can dissolve it, and since on 
dissolution some provision must be made for distributing the corporation’s 
assets, the enactment of federal bankruptcy legislation does not suspend state 
power over corporate dissolutions.?7 

If, however, a corporation may be put into bankruptcy, it cannot evade the 
operation of the bankruptcy law by resort to liquidation through dissolution 
proceedings in the state court. In other words, although state power to dissolve 
corporations is not suspended,” it is liable to be superseded by a seasonably 
filed petition in bankruptcy.”® Even if the insolvent corporation has already 
been dissolved under state law, so long as undistributed assets remain, the 
federal court may assert bankruptcy jurisdiction in a suit subsequently in- 


2s State jurisdiction over the estates of insolvent decedents is not suspended by federal bank- 
ruptcy legislation, Gilbert’s Collier, Bankruptcy 3 (4th ed. 1937). 


% See Exploration Mercantile Co. v. Pacific Hardware & Steel Co., 177 Fed. 825 (C.C.A. 
oth 1910); In re Hall, 121 Fed. 992 (D.C. Conn. 1903); In re Merchants’ Ins. Co., Fed. Cas. 
No. 9441 (D.C. Ill. 1871). In In re Weedman Stave Co., 199 Fed. 948 (D.C. Ark. 1912), a 
statute providing for the liquidation of an insolvent corporation was held to be an insolvency 
law, the reason given being that discharge is not a necessary element of such a law. The pro- 
vision that creditors’ claims must be presented within a limited period or be barred was evi- 
dently not regarded as a discharge provision. But in Moody v. Port Clyde Development Co., 
102 Me. 365, 66 Atl. 967 (1907), such a provision was so regarded, and hence the statute was 
held suspended. Upon the repeal of that provision, the statute was held valid in Carter, Carter 
& Meigs Co. v. Stewart Drug Co., 115 Me. 289, 98 Atl. 809 (1916). 


27 Baker v. Monarch Mercantile Co., 269 Fed. 794 (C.C.A. sth 1921) (dissolution petition 
by solvent corporation cannot be alleged as act of bankruptcy; note that if the corporation had 
made an assignment for the benefit of creditors, it would have been an act of bankruptcy re- 
gardless of solvency, West Co. v. Lea, 174 U.S. 590 (1899). The result of the West case is 
codified in section 3 of the Bankruptcy Act, 52 Stat. 844 (1938), 11 U.S.C.A. § 21 (Supp. 
1939)); see In re Standard Cordage Co., 184 Fed. 156 (D.C. N.Y. 1910); Glenn, Liquidation 
§ 247 (1935). 

+8 But cf. Vassar Foundry Co. v. Whiting Co., 2 F. (2d) 240, 241 (C.C.A. 6th 1924): “So 
far as the statute applies to solvent corporations, it clearly is not subject to be defined as an 

So far as it affects insolvent corporations, it has many of the aspects of an 
insolvency law, and perhaps enough of them to condemn it. As to that, we express no opin- 
ion.” See also In re Weedman Stave Co., 199 Fed. 948 (D.C. Ark. 1912). 

9 Platt v. Archer, Fed. Cas. No. 11213 (C.C. N.Y. 1872); see In re Watts and Sachs, 190 
U.S. 1, 27, 31-2 (1903) (a contempt case); In re Standard Cordage Co., 184 Fed. 156 (D.C. 
N.Y. 1910). 
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stituted.** Although such a bankruptcy action can be sustained as a suit to 
settle the affairs of a corporation under a state statute providing that a dissolved 
corporation shall remain alive in order to settle and close its affairs,** such a 
statute is probably not an essential basis for bankruptcy jurisdiction invoked 
by creditors. 

Where a debtor corporation is not liquidated but undergoes a reorganization, 
the question of discharge becomes important. If the corporation is not in- 
solvent in the bankruptcy sense, it can be said that no discharge is involved in 
the reorganization. For if the corporation is insolvent only in the sense that it 
cannot pay its debts as they mature, theoretically there are sufficient assets to 
pay all obligations on liquidation. Since, however, the object of reorganization 
is to prevent liquidation and to preserve going-concern value, distribution is 
made to creditors in the form of securities in the reorganized corporation. This 
readjustment of the debt and capital structure of the corporation involves only 
extension of corporate obligations, rather than composition and discharge. But 
if the corporation is insolvent in the bankruptcy sense, the application of the 
“fixed principle’’s3 of absolute priority,34 which results in the elimination of some 
inferior classes of creditors from the reorganized corporation, will, in some sense, 
result in discharge. Consequently, the enactment of federal bankruptcy legisla- 
tion on the subject of corporate reorganizations should result in the suspension 
of state jurisdiction in cases where there is insolvency in the bankruptcy sense. 

There are several reasons why suspension will probably not result in re- 
organization cases. Reorganization may be achieved either through an equity 
receivership or under statute. The conceptual picture surrounding the equity 
receivership does not include discharge of the debtor corporation’s obligations. 
The device normally used to achieve reorganizations through the equity 
receivership is a foreclosure or execution sale of the debtor corporation’s 
property to a new corporation which, by virtue of the sale, takes the property 

3° In re Double Star Brick Co., 210 Fed. 980 (D.C. Cal. 1913); In re Storck Lumber Co., 
114 Fed. 360 (D.C. Md. 1902). 

3 In re Munger Vehicle Tire Co., 159 Fed. gor (C.C.A. 2d 1908). 

3? Hammond v. Lyon Realty Co., 59 F. (2d) 592 (C.C.A. 4th 1932); In re 211 East Delaware 
Place Bldg. Co., 76 F. (2d) 834 (C.C.A. 7th 1935); In re Park Beach Hotel Bldg. Co., 96 F. 
(2d) 886 (C.C.A. 7th 1938). Such a statute, however, is essential to an action instituted by the 
corporation, Chicago Title & Trust Co. v. Forty-One Thirty-Six Wilcox Bldg. Co., 302 U.S. 
120 (1937) (a dissolved corporation cannot petition for reorganization under section 77B after 
the expiration of the statutory period within which it remains alive); cf. In re Int’l Sugar 
Feed Co., 23 F. Supp. 197 (Minn. 1938) (a dissolved corporation, which remains alive for the 
statutory period for the purpose of closing its affairs, can petition for reorganization under 
section 77B, in the absence of express statutory prohibition). 

33 Northern Pacific R. Co. v. Boyd, 228 U.S. 482 (1913). 

34 Case v. Los Angeles Lumber Products Co., 308 U.S. 106 (1939), noted in 7 Univ. Chi. L. 
Rev. 549 (1940); see Dodd, The Los Angeles Lumber Products Company Case and Its Impli- 
cations, 53 Harv. L. Rev. 713 (1940); Strict Priority in Bankruptcy Reorganization, 49 Yale 
L. J. 1099 (1940). 
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free from all claims except those arising from the reorganization plan, unless the 
sale can be attacked as a fraudulent conveyance.*5 There is no discharge in the 
bankruptcy sense because creditors have a (worthless) right of action for the 
balance, if any, of their claims against the old corporation.** 

State statutory reorganizations, on the other hand, apparently do not require 
a sale of the property to a new corporation. Indeed, one of the advantages of a 
statutory system over the equity receivership is the elimination of the purely 
formal step of a sale.37 But if the reorganized corporation is the same corporate 
entity, it is no longer possible to employ the fiction that the corporation which 
owns the property after the reorganization is not the corporation which was 
indebted. Consequently, the reorganized corporation must be discharged from 
all claims not provided for in the reorganization plan** if the purpose of the re- 
organization is to be effected. Since discharge is the test of whether state legis- 
lation is suspended, it would seem to follow that state reorganization statutes 
may be suspended by the federal act. 

But several considerations indicate that state reorganization statutes may 
not be suspended by the federal act. It has been shown that because of the 
special interest which a state has in the corporations it has created, state dis- 
solution statutes are not suspended. If a state can dissolve a corporation and 
incidentally distribute its assets, a state should also have the power to allocate 
interests in a reorganized corporation, unless the paramount jurisdiction of a 
federal court supersedes the action in the state court. Since there is no time 
limit to supersession by the federal court of a corporate reorganization in the 
state court,3* unlike the four-month limit in bankruptcy, suspension of state 
jurisdiction is unnecessary. 


38 Northern Pacific R. Co. v. Boyd, 228 U.S. 482 (1913); 15 Fletcher, Cyc. Corp. § 7327 
et seq. (1938); 1 Glenn, Fraudulent Conveyances and Preferences §§ 224, 225 (1940). It has 
been suggested that the principle of absolute priority is protected by the due process clause, 
Dodd, Reorganization through Bankruptcy: A Remedy for What?, 48 Harv. L. Rev. 1100, 
1132 (1935). 

36 r5 Fletcher, Cyc. Corp. § 7348 (1938). 

37 Swaine, Corporate Reorganization under the Federal Bankruptcy Power, 19 Va. L. Rev. 
317 (1933). 

38 Provision is made in sections 226 and 228 of the Bankruptcy Act for discharge of the 
debtor if the property is not conveyed to a new corporation, 52 Stat. 898-9 (1938), 11 U.S.C.A. 
§§ 626, 628 (1939). 

39 In re Greyling Realty Co., 74 F. (2d) 734 (C.C.A. ad 1935); 52 Stat. 844, § 2 (21) (1938), 
11 U.S.C.A. § 11 (21) (Supp. 1939); 52 Stat. 902, § 257 (1938), 11 U.S.C.A. § 657 (1939). 
Under section 77B it was held that if a mortgagee or trustee under a deed of trust was, under 
state law, in possession after condition broken, as owner, he could not be ousted by the 
bankruptcy court, In re Frances E. Willard Nat’l Temperance Hospital, 82 F. (2d) 804 
(C.C.A. 7th 1936); see Duparquet Huot & Moneuse Co. v. Evans, 297 U.S. 216, 222 (1936); 
Tuttle v. Harris, 297 U.S. 225, 226 (1936). Section 257 was drafted to change this result. 

A practical limitation on supersession exists because it is within the discretion of the fed- 
eral court to allow a state reorganization to proceed, In re Prairie Ave. Bldg. Co., 11 F, Supp. 
125 (Ill. 1935). 
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Furthermore, discharge under a composition statute which gives a stated pro- 
portion of each class power to bind dissenters may be discharge by contract, 
rather than discharge by operation of law. It was early held, to prevent the 
invalidation of all state insolvency legislation by the impairment of contracts 
clause of the Federal Constitution, that creditors contract with debtors on the 
basis of existing insolvency legislation.*° This type of contracting, however, was 
never considered sufficient to make discharge under a state insolvency statute 
a discharge by contract instead of by operation of law, and therefore was not 
sufficient to prevent suspension of state insolvency statutes when federal bank- 
ruptcy legislation was enacted.“ But there is a further type of consent involved 
in composition statutes which distinguishes them from ordinary insolvency 
statutes. The reorganization plan, unlike ordinary discharge, must be con- 
sented to by a stated proportion of each class sharing in the reorganized cor- 
poration.” Each creditor in effect contracts to be bound by the assent of a 
certain proportion of his class, provided the assenters act with full knowledge 
of the circumstances and in the interest of the class. Where the insolvency of 
the corporation necessitates some inferior classes being excluded from the re- 
organization plan, these classes may be considered as having contracted for a 
fair valuation by the court which may result in their exclusion. If this view is 
accepted, courts should discriminate between types of state statutes. Those 
which approach the standards of the federal act in surrounding the reorganiza- 
tion process with safeguards may not be suspended, because the consent of the 
majority under such circumstances, being based on the opportunity to learn 
all the facts, amounts to a discharge by contract. But acts without safeguards 
looking toward complete knowledge may be suspended. At present, state cor- 
porate reorganization legislation is not sufficiently varied to make the sug- 
gested distinction practical. 

In addition to the foregoing considerations, it appears that Congress has 
shown an intention not to suspend state jurisdiction over corporate reorganiza- 
tion. Section 256 of the Bankruptcy Act* provides that a petition may be filed 
under Chapter X “notwithstanding the pendency of a prior mortgage fore- 
closure, equity, or other proceeding in a court of the United States or of any 
State in which a receiver or trustee of all or any part of the property of a debtor 
has been appointed or for whose appointment an application has been made.” 
Other sections of Chapter X refer to equity or alternative proceedings in other 
courts.44 It is probable, therefore, that Congress intended not only to allow 


4° Ogden v. Saunders, 12 Wheat. (U.S.) 213 (1827). 
# Int'l Shoe Co. v. Pinkus, 278 U.S. 261 (1929). 

42 See note 3 supra. 

43 52 Stat. 902 (1938), 11 U.S.C.A. § 656 (1939). 


4452 Stat. 884, §113 (1938), 11 U.S.C.A. §513 (1939); 52 Stat. 886, §131 (1938), 11 
U.S.C.A. § 531 (1939); 52 Stat. 887, § 146 (1938), 11 U.S.C.A. § 546 (1939); 52 Stat. 888, 
§ 148 (1938), 11 U.S.C.A. § 548 (1939). 
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state proceedings in the absence of supervening federal jurisdiction under 
Chapter X, but also to preserve the federal remedy of an equity receivership. 

While it is undoubtedly within the power of Congress to preserve existing 
federal remedies, a serious question is raised as to the power of Congress to 
preserve state jurisdiction in bankruptcy after it has passed national bank- 
ruptcy legislation. The solution turns on interpreting the constitutional grant 
to Congress of power to establish uniform laws on the subject of bankruptcies. 
The uniformity requirement has been interpreted to mean geographical uni- 
formity throughout the nation, and hence does not prevent Congressional 
recognition of state exemption laws in bankruptcy proceedings.‘* This inter- 
pretation would seemingly not prevent Congress from affirmatively indicating 
that state power over corporate reorganization shall not be suspended. Further- 
more, it was indicated in International Shoe Co. v. Pinkus*’ that the Supreme 
Court may regard the doctrine of suspension of state jurisdiction as resting on 
the implied intention of Congress, rather than on the constitutional require- 
ment of uniformity. The Court declared: 


The purpose to exclude state action for the discharge of insolvent debtors may be 
manifested without specific declaration to that end; that which is clearly implied is of 
equal force as that which is expressed In respect of bankruptcies the intention 
of Congress is plain. The national purpose to establish uniformity necessarily excludes 

Congress did not intend to give insolvent debtors seeking dis- 
charge, or their creditors seeking to collect claims, choice between the relief provided 
by the Bankruptcy Act and that specified in state insolvency laws.“ 


If the implied intention of Congress is the basis for suspending state bank- 
ruptcy jurisdiction, the analogous doctrine of the negative implications of the 
commerce clause should be considered. In the field of so-called “national” 
interstate commerce, in which the courts say uniformity of regulation is re- 
quired, the absence of federal legislation is said to indicate the intention of 
Congress to leave the field free from state regulation. When Congress by 
affirmative action opens the field to state regulation, the barrier is removed.‘ 
So in bankruptcy, the clear intention of Congress not to exclude state jurisdic- 
tion over corporate reorganizations should be sufficient to overcome the con- 
trary intention inferred by the courts from the mere exercise of the federal 
power. Should the exercise of state jurisdiction be undesirable in any case, the 
power of the federal court to supersede the state court proceedings provides 
sufficient protection for all parties to the reorganization.‘ 

On the basis of the foregoing analysis, the decision in the recent case of First 


45 U.S. Const. art. 1, § 8. 
46 Hanover Nat’! Bank v. Moyses, 186 U.S. 181 (1902). 
47 278 U.S. 261 (1929). # Tbid., at 265. 


49 See Sholley, The Negative Implications of the Commerce Clause, 3 Univ. Chi. L. Rev. 
556 (1936); Biklé, The Silence of Congress, 41 Harv. L. Rev. 200 (1927). 
5° See note 39 supra. 
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Nat'l Bank in Albuquerque v. Robinson™ may be criticized. The circuit court of 
appeals held that the state statute providing for the liquidation or reorganiza- 
tion of insolvent corporations was suspended because the federal government 
had occupied the field under section 77B. If, despite the reasons advanced in 
this note in support of state jurisdiction in the reorganization field, state re- 
ceivership statutes are held suspended under the reasoning of the Robinson 
case, states may nevertheless continue to exercise jurisdiction over reorganiza- 
tions through the equity receivership. That this may be true is indicated by 
the attempt of counsel in the Robinson case to have the receivership treated 
as an equity proceeding, and by the reply of the court that the receiver was 
appointed under the state statute. This distinction, between an equity receiver- 
ship and a state statutory receivership, receives further support from the state- 
ment in Im re Sterba* that the remedy of an equity receivership is not the 
equivalent of a proceeding under the reorganization acts. Hence it may be 
contended that federal legislation which suspends similar state statutes has no 
effect on the equity receivership, apart from the power of a federal court to 
supersede an equity proceeding.’? An analogy in support of this result is found 
in the previous discussion of the assignment for the benefit of creditors: the 
assignment has been sustained, even though statutory assignments have been 
suspended, because it is a remedy which existed at common law.’4 This ap- 
proach, however, results in a return to the equity receivership, the evils of 
which reorganization legislation was intended to obviate. Nevertheless, the 
states should have the power to regulate the equity receivership for the pur- 
pose of eliminating its evils, as they have been held to have the power to provide 
legislative safeguards for the administration of assignments for the benefit of 
creditors.5 


NEGRO RESTRICTIONS AND THE “CHANGED 
CONDITIONS” DOCTRINE 


During the last two decades many property owners in our larger cities have 
entered into covenants prohibiting the sale or rental of real estate to Negroes. 
Subdividers have included the restrictive covenant in deeds of conveyance, and 
“improvement associations” in already established residential neighborhoods 
have encouraged property owners in a given area to sign and record group agree- 
ments limiting the use or sale of their respective parcels to members of the 


5* 107 F. (2d) so (C.C.A. roth 1939); see Effect of National Bankruptcy Act on State In- 
solvency Statutes, 49 Yale L. J. 1090 (1940). Contra: Gallagher v. Keystone Realty Holding 
Co., 333 Pa. 9, 3 A. (2d) 426 (1939) (upholding the appointment of a receiver for a corporation 
under a state statute whose discharge feature had been suspended (see note 19 supra). The 
court followed the intention of Congress argument (see notes 43-4, 47-9 supra, and related 
text)). 

5? 74 F. (2d) 413 (C.C.A. 7th 1935). But cf. Finletter, Bankruptcy Reorganization 3 (1939). 
53 See note 39 supra. 54 See note 24 supra. 





55 See note 20 supra. 
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Caucasian race.‘ Since the adoption of these covenants, the “Negro situation” 
in many instances has so materially changed that some of the covenantors, or 
their successors,? have become handicapped by the restriction. When the threat 
of a Negro invasion becomes imminent, property owners in the center or at the 
far edge of the restricted tract enjoy the first concrete evidence of the restric- 
tion’s utility, but possibly at the expense of the near-edge owners. If the latter 
find themselves unable to rent or sell to white prospects because Negroes have 
settled across the street, they may feel morally justified in refusing to remain a 
“front line defense.” 


Damage actions for violation of Negro restrictions are rare, probably both 
because of the difficulty in measuring damages for many and variously-situated 
plaintiffs, and because such actions do not effect the desired result: keeping 
the area restricted. Forfeitures under a right of re-entry for condition broken 


* The constitutionality of this private means of racial segregation is firmly established, 
Corrigan v. Buckley, 271 U.S. 323 (1926); Queensboro Land Co. v. Cazeaux, 136 La. 724, 
67 So. 641 (1915); Koehler v. Rowland, 275 Mo. 573, 205 S.W. 217 (1918); Los Angeles In- 
vestment Co. v. Gary, 181 Cal. 680, 186 Pac. 596 (1919); Parmelee v. Morris, 218 Mich. 625, 
188 N.W. 330 (1922); Ridgway v. Cockburn, 163 Misc. 511, 296 N.Y. Supp. 936 (S. Ct. 1937). 
Illinois, Colorado, Maryland, Kansas, Virginia, West Virginia, and Alabama take the same 
view, and no state has yet held to the contrary, Bruce, Racial Zoning by Private Contract, 
21 Il. L. Rev. 707 (1927). 

Municipal residence ordinances, intended to segregate Negroes, were declared violative of 
the due process clause of the Fourteenth Amendment in Buchanan v. Warley, 245 U.S. 60 
(1917). See also Harmon v. Tyler, 273 U.S. 668 (1927), reversing Tyler v. Harmon, 160 La. 
943, 107 So. 704 (1926); Liberty Annex Co. v. Dallas, 289 S.W. 1067 (Tex. Civ. App. 1927). 

Covenants prohibiting the sale of the premises to Negroes have been declared void by some 
states as contrary to public policy, or, in the case of a conveyance, as repugnant to the fee 
simple estate granted; but the same courts have upheld restrictions upon the use or occupancy 
of the premises by Negroes, thus effecting the desired result, Los Angeles Investment Co. v. 
Gary, 181 Cal. 680, 186 Pac. 59 (1919); Porter v. Barrett, 233 Mich. 373, 206 N.W. 532 (1925); 
White v. White, 108 W.Va. 128, 150 S.E. 531 (1929). Other states have enforced sale restric- 
tions at least where there is a reasonable time limitation on the covenant, Queensboro Land 
Co. v. Cazeaux, 136 La. 724, 67 So. 641 (1915) (twenty-five years); Koehler v. Rowland, 275 
Mo. 573, 205 S.W. 217 (1918) (twenty-five years); Russell v. Wallace, 30 F. (2d) 981 (App. 
D.C. 1929) (no time limit); Chandler v. Ziegler, 88 Colo. 1, 291 Pac. 822 (1930); Lee v. Hans- 
berry, 372 Ill. 369, 24 N.E. (2d) 37 (1939), noted in 7 Univ. Chi. L. Rev. 563 (1940) (no final 
time limit, but a provision that after twenty years the contract could be abrogated by written 
agreement of the owners of 75 per cent of the frontage); see Clark v. Vaughan, 131 Kan. 438, 
292 Pac. 783 (1930); Eason v. Buffaloe, 198 N.C. 520, 152 S.E. 496 (1930); Ridgway v. Cock- 
burn, 163 Misc. 511, 296 N.Y. Supp. 936 (S. Ct. 1937). 


? Courts of equity uniformly hold that subsequent grantees must comply with the terms of 
the covenant, whether it was created in a deed of conveyance or by a recorded neighborhood 
agreement. “‘The question is not whether the covenant runs with the land, but whether a 
party shall be permitted to use the land in a manner inconsistent with the contract entered 
into by his vendor, and with notice of which he purchased,” 3 Tiffany, Real Property, 472 
(3d ed. 1940). 
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have been more frequently declared, but the vast majority of actions to enforce 
these restrictions involve injunction proceedings.‘ A defense frequently invoked 
in such a suit is that of “changed conditions.” It is a well-established principle 
that where conditions have so materially changed since the inauguration of a 
restrictive covenant that its purpose has failed and its enforcement would work 
undue hardship upon the defendant with no substantial benefit to the plaintiffs, 
equity will refuse to issue an injunction.5 

The Kansas Supreme Court in Clark ». Vaughan,’ recognizing the hardship 
imposed upon “front line” property owners where a Negro district had expanded 
to their street, denied an injunction on the ground that it would be inequitable 
to force the defendants to suffer virtual confiscation of their property to protect 
inner property, which was not in turn protecting them. But the dissent in the 
Clark case, voicing the attitude of most courts,’ pointed out that this is the 
exact situation the parties must have contemplated when they entered into the 
agreement. They contracted to keep Negroes out of the area, obviously know- 
ing that they were powerless to prevent them from occupying adjacent territory. 
In other words, there had been no unforeseen change which had defeated the 
purpose of the restriction. In Porter v. Johnson,* the Missouri Appellate Court, 
in denying the applicability of the changed conditions doctrine in similar cir- 
cumstances, unnecessarily added the questionable argument that the restriction 
created an easement in favor of the owners of the other parcels, and that this 
easement was a property right which could not be taken away without eminent 
domain proceedings. 

How much weight should a court of equity give the changed conditions de- 
fense in Negro restriction cases? 


3 Koehler v. Rowland, 275 Mo. 573, 205 S.W. 217 (1918); Los Angeles Investment Co. v. 
Gary, 181 Cal. 680, 186 Pac. 596 (1919). Probably a court will be more hesitant about enforc- 
ing a forfeiture provision if the right of entry is vested in a remote grantor or his heirs, and the 
rot is definitely “‘going colored.” See Letteau v. Ellis, 122 Cal. App. 584, 10 P. (2d) 496 

1932). 

4 The mere fact that the covenant contains a penalty provision does not preclude enforce- 
ment in equity, Torrey v. Wolfes, 6 F. (2d) 702 (App. D.C. 1925) ($2000 penalty provision). 

In Queensboro Land Co. v. Cazeaux, 136 La. 724, 67 So. 641 (1915), the covenant provided 
for injunction and damages as the remedies, but the grantor asked for rescission from his 
grantee who had reconveyed to a Negro. It was held that rescission would be a proper remedy, 
but that the defendant would first be given an opportunity to get a reconveyance from the 
Negro in order to preserve his original bargain purchase from the plaintiff. 

5 Trustees of Columbia College v. Thacher, 87 N.Y. 311 (1882) (building restriction); 
Ewertson v. Gerstenberg, 186 Ill. 344, 57 N.E. 1051 (1900) (building line); Windemere-Grand 
Improvement and Protective Ass’n v. American State Bank of Highland Park, 205 Mich. 539, 
172 N.W. 29 (1919) (building restriction); see Rombauer v. Christian Church, 328 Mo. 1, 21, 
40 S.W. (2d) 545, 554 (1931). 

* 31 Kan. 438, 292 Pac. 783 (1930). 

7 Grady v. Garland, 89 F. (2d) 817 (App. D.C. 1937); Mead v. Dennistone, 173 Md. 295, 
196 Atl. 330 (1937); Porter v. Johnson, 232 Mo. App. 1150, 115 S.W. (2d) 529 (1938). 

* 232 Mo. App. 1150, 115 S.W. (2d) 529 (1938). 
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The changed conditions doctrine originated in cases involving restrictions 
upon the type, quality, position, and use of buildings. It has often been obscured 
by the additional defenses of waiver and acquiescence where the plaintiffs have 
failed to protest other violations, and by that of abandonment where numerous 
surrounding owners have violated the restriction.? Furthermore, in the build- 
ing cases the fact situations have been so varied, and have so often given rise to 
special equities, that it is extremely difficult to determine what types of changes 
will, in themselves, constitute a successful defense. 

In discussing the advisability of applying the defense of change in circum- 
stances to the Negro restriction cases it will be helpful to distinguish the follow- 
ing three situations: (1) where the change has occurred outside the restricted 
area, but not within; (2) where the change has occurred within the restricted 
area, but only in a well-defined part of it; and (3) where a general change has 
occurred within the restricted area. 

Although some courts in building cases have held that changes outside of the 
restricted tract will not justify refusal of equitable enforcement,’® others adhere 
to the opposite view." Perhaps the latter are justified in allowing surrounding 
changes to defeat enforcement in certain building situations, but this “lenient” 
attitude should not prevail in Negro cases. In the first place, the difference in 
the size of the area affected may warrant different treatment. Inasmuch as 
building restrictions are often imposed upon only a small group of lots, a sur- 
rounding change which affects one lot will directly affect the other parcels and 
tend completely to defeat the purpose of the restriction. But where, as in the 
typical covenant against Negroes, a large area is involved, an outside change 
affects only that part of the area adjacent to the boundary. Secondly, in a build- 
ing case, the change may be one entirely unforeseen. For example, if a large 
stockyard were unexpectedly built on the edge of a subdivision restricted to 
homes of expensive construction, the covenant certainly should be deemed un- 
enforceable, for no one could be expected to build a costly residence “back of 
the yards.” The possibility of an infiltration of Negroes into adjacent areas, on 
the other hand, is not only foreseen, but probably the moving cause of the con- 
tract.” Finally, a property owner on the edge of a tract restricted to residences 
might forceably argue that surrounding changes have so altered the situation 


9» See Ewertson v. Gerstenberg, 186 Ill. 344, 57 N.E. 1051 (1900); Starkey v. Gardner, 194 
N.C. 74, 138 S.E. 408 (1927). 

1° Pagenstecher v. Carlson, 146 App. Div. 738, 131 N.Y. Supp. 413 (1911); Bohm v. Sil- 
berstein, 220 Mich. 278, 189 N.W. 899 (1922); Rombauer v. Christian Church, 328 Mo. 1, 
40 S.W. (2d) 545 (1931). 

Trustees of Columbia College v. Thacher, 87 N.Y. 311 (1882); Jackson v. Stevenson, 156 
Mass. 496, 31 N.E. 691 (1892); Windemere-Grand Improvement and Protective Ass’n v. Amer- 
ican State Bank of Highland Park, 205 Mich. 539, 172 N.W. 29 (1919); Downs v. Kroeger, 
200 Cal. 743, 254 Pac. 1101 (1927). 

™ See dissenting opinion of Jochems, J. in Clark v. Vaughan, 131 Kan. 438, 445, 292 Pac. 
783, 787 (1930). 
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that a store upon his property would benefit not only him, but also the owners 
throughout the tract. It may be more convenient for the residents in the pro- 
tected tract if a shopping district, just outside the area, were allowed to expand 
across the street instead of being forced to spread out on only one side. A simi- 
lar argument in a Negro case certainly could not be advanced. 

If, however, outside changes cause the court to make an exception of border- 
line property, the result might be to create a boundary which, by successive 
exceptions, would recede until the entire restriction had been destroyed." Per- 
mitting boundary exceptions results in the second situation, a change within 
a well-defined part of the restricted area. In building cases it has been held that 
such a change will not, in itself, justify a violation of the covenant in a distinctly 
separate part of the tract;'4 application of this rule usually enables the courts 
to prevent total destruction of the restriction, but only if there is no danger of a 
constantly receding border. Where a streetcar line, for example, is held to 
justify the building of business property on one street there is little possibility 
that owners on the next street back will construct more stores. And even if 
business demands did warrant their construction, the justification of a street- 
car line would be absent. On the other hand, in the Negro cases, since the own- 
ers in each new “front line” would have the same justification their predecessors 
had, a constantly receding border is the almost inevitable result of making 
boundary exceptions. 

Thus the changed conditions doctrine should be applied to Negro covenants, 
if at all, only in the third situation—where there has been a general change 
within the restricted area. Such a change, being in most instances unforeseen, 
justifies a court of equity in refusing enforcement. But even here, the hard- 
ships imposed by the restriction in a district which has become dotted with 
Negro residents, could be alleviated without the changed conditions doctrine. 
If numerous uncontested violations constituted the change, the defenses of 
waiver and abandonment should suffice. If there had been no violations, but 
Negroes had legally been able to occupy many homes because a sizable minority 
of the owners had refused to enter into the agreement, enforcement could be 
denied by holding that the parties intended the covenant to become effective 
only if signed by substantially all the owners within the designated territory.'s 
In Foster v. Stewart** the California Appellate Court adopted this attitude, point- 


"3 44 Harv. L. Rev. 989 (1931). 

“4 Cassidy v. Kruvant, 97 N.J. Eq. 372, 127 Atl. 339 (1925); Vorenberg v. Bunnell, 257 
Mass. 399, 153 N.E. 884 (1926). 

*s The doubt as to exactly how much of the tract must be included to render the covenant 
effective is eliminated if the instrument itself provides that it must contain a given number of 
valid signatures, Oberwise v. Paulos, 124 Cal. App. 247, 12 P. (2d) 156 (1932), or the signatures 
of the owners of a certain percentage of the frontage in the described area, Burke v. Kleiman, 
277 Ill. App. 519 (1934) (95 per cent required). 

*6 134 Cal. App. 482, 25 P. (2d) 497 (1933); see Thornhill v. Herdt, 130 S:W. (2d) 175 (Mo. 
App. 1939). 
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ing out that “no equitable principles exist upon which to base a decree prohibit- 
ing a lot owner from renting or conveying his lot to one other than of the 
Caucasian race while the owners of lots on both sides are left free to lease, rent, 
or to convey to whomsoever they please.” Since enforcement should certainly 
be denied in these cases of general change within the district, the practicability 
of maintaining the tenuous distinction between changed conditions and other 
equitable defenses might be questioned. But if the distinction is preserved, and 
the courts were to realize that the changed conditions doctrine need not be in- 
voked even in this group of cases, perhaps there would be less chance of their 
misapplying the doctrine to situations, like that in the Clark case,” where the 
change is outside the restricted area and the other equitable defenses are un- 
available.** 

Negro restrictive covenants may or may not be socially desirable; the fore- 
going considerations merely indicate that as long as society permits them, courts 
should strictly enforce them. Courts should be reluctant to refuse enforcement 
of an agreement upon which the plaintiffs have relied, merely because it has 
proved disadvantageous to the defendants. Furthermore, covenantors should 
not be encouraged to rely upon the “leniency” of courts of equity to protect 
them in the event of extreme changes, for this protection is partly illusory. 
Even where there is such a complete change of conditions that an injunction is 
unquestionably denied, most courts have refused to declare the right to other 
remedies extinguished."® As a result, after the restriction has become ineffectual, 
the property owner may find that the remote possibility of an action for dam- 
ages affects the marketability of his title.2° The Supreme Court of Missouri, in 
Pickel v. McCawley,” an action to quiet title, decreed that since the settling of 
Negroes throughout the district had rendered the covenant void, the title was 
clear of the restriction. But until other states follow the lead of Missouri,” the 
breaking down of a restrictive covenant by application of the changed condi- 


7 Note 6 supra. 


*8 It would possibly be desirable to utilize the changed conditions doctrine in the almost in- 
conceivable situation where the parties have expressly stipulated that the agreement is to be- 
come effective even though not signed by a sizable majority. 


9 Grady v. Garland, 89 F. (2d) 817 (App. D.C. 1937); Clark, Covenants and Interests Run- 
ning with the Land 164 (1929); 44 Harv. L. Rev. 989 (1931). 


2° See United Co-op Realty Co. v. Hawkins, 269 Ky. 563, 108 S.W. (2d) 507 (1937). 

** 329 Mo. 166, 44 S.W. (2d) 857 (1931). 

#2 The Supreme Court of Florida recently decreed a title clear of a building restriction be- 
cause changed conditions had defeated its purpose, Barton v. Moline Properties, 121 Fla. 683, 
164 So. 551 (1935). Since building restrictions, unlike Negro covenants, are generally of in- 


definite duration, there is even greater necessity for their being completely extinguished by 
equitable decree. 
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tions doctrine will leave a useless restriction, clouding titles and impairing sales 
and mortgage transactions.” 

It is suggested that property owners enter into a Negro covenant in the future 
only after a careful analysis of its possible effects in the light of their individual 
circumstances. Then, if they decide that the restriction is desirable, they should 
expect strict enforcement from the courts, and protect themselves against ex- 
treme changes by drafting a covenant which includes a workable plan of vol- 
untary abrogation, and, possibly, a scheme for contribution by all of the 
parties toward mitigating the special losses falling upon owners of boundary 
property. 


23 See Edwards v. West Woodridge Theatre Co., 55 F. (2d) 524 (App. D.C. 1931). See also 
Administrative Rules of the Federal Housing Administrator for Mutual Mortgage Insurance 
under section 203 of the National Housing Act, § 5 (1) (July 1, 1939). 


24 If too large a majority is necessary for abrogation, the practical difficulty of securing nu- 
merous signatures may defeat the utility of the provision. See instrument set out in Burke v. 
Kleiman, 277 Ill. App. 519, providing that the agreement is to terminate on or after a set date 
if the owners of 75 per cent of the restricted frontage sign an agreement to abrogate; otherwise 
an automatic renewal is to occur. 





RECENT CASES 


Bankruptcy—Jurisdiction over Tax Claims—({Federal].—In a proceeding under 
section 77B of the Bankruptcy Act, claims of the state of Illinois for realty taxes were 
questioned by the trustee in bankruptcy as based upon an excessive valuation. Upon 
appeal from an order of the district court overruling the trustee’s objections, held, 
although the court under section 77B has power to consider objections to taxes on the 
basis of excessive valuation, this power is confined to determinations of the validity 
of the tax under the laws of the state or the Constitution of the United States. There 
was here no violation of the federal constitution or of state law. There is no power in 
a court of bankruptcy to scale down an otherwise valid tax claim solely on the ground 
that the tax is excessive. Judgment affirmed. Jn re 168 Adams Bldg. Corp.* 

Outside of bankruptcy proceedings, federal jurisdiction to restrain the collection 
of a tax is based upon the limitations on state action contained in the Fourteenth 
Amendment, or upon diversity of citizenship in actions alleging violation of a state 
law. Of these two grounds for jurisdiction, the Fourteenth Amendment has given 
rise to most litigation. Under the equal protection clause, when a tax based upon an 
excessive valuation of the property is attacked, relief will be granted upon the showing 
of an intentional discrimination either in the administration? of the taxing statute or 
in the system of classification adopted by the statute itself.s Overvaluation alone, in 
the absence of intent to overvalue, will not cause the court to set aside the valuation.‘ 
Nevertheless, an intent to overvalue may be inferred from the excessiveness of the 
valuation.’ In addition to the sanction of the equal protection clause, in at least 
one case, Great Northern R. Co. v. Weeks,’ the due process clause constituted the basis 
of setting aside an excessive tax. The court, despite the non-discriminatory nature 
of the tax, set it aside on the ground that the assessed valuation was so excessive as 
to violate due process. 

Congressional power to invest bankruptcy courts with jurisdiction to set aside 
tax assessments other than those which constitute a denial of due process or equal 
protection, is predicated upon the constitutional grant of power to Congress to make 
uniform laws concerning bankruptcy.’ Adjustment of all claims is a legitimate func- 
tion of bankruptcy which is essentially a process of adjustment of debtor-creditor 


* 105 F. (2d) 704 (C.C.A. 7th 1939). 


2 Cumberland Coal Co. v. Board of Revision, 284 U.S. 23 (1931); Raymond v. Chicago 
Traction Co., 207 U.S. 20 (1907). 


3 Louisville Gas & Electric Co. v. Coleman, 277 U.S. 32 (1928); Concordia Fire Ins. Co. v. 
Illinois, 292 U.S. 535 (1934); Stewart Dry Goods Co. v. Lewis, 294 U.S. 550 (1935). 


4 Chicago G. W. R. Co. v. Kendall, 266 U.S. 94 (1924). 


5 Sioux City Bridge Co. v. Dakota County, 260 U.S. 441 (1923); Sunday Lake Iron Co. v. 
Wakefield, 247 U.S. 350 (1918). 


* 297 U.S. 135 (1936). 7 Art. I, Section 8. 
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relations.* Tax claims of a state are not inviolate,* although they are entitled to 
priority under the bankruptcy statute.'® Since an equitable distribution of the bank- 
rupt’s assets is dependent upon a thorough analysis of the validity of creditors’ claims, 
state tax claims should be open to investigation. 

Jurisdiction of bankruptcy courts over tax claims is derived from section 64a 
(re-enacted in section 64a(4))" of the Bankruptcy Act. This section provides that 
“in case any question arises as to the amount or legality of any such tax, the same 
shall be heard and determined by the court.” Most courts have concluded that the 
power granted by section 64a may not be exercised in proceedings under section 77B 
since section 64a is only applicable after an order for liquidation has been entered.” 
This position is based upon the prohibitory language of section 77B*3 and upon the 
argument that the power to determine tax claims is much less important in bankruptcy 
for reorganization than in bankruptcy for liquidation."* Adopting this reasoning, the 
bankruptcy court has no greater jurisdiction over tax claims in reorganization pio- 
ceedings under section 77B than any federal court would have over suits for reduction 
of tax claims brought apart from bankruptcy proceedings. The principal case sug- 
gests a departure from the usual view. It states that section 64a applies by implica- 
tion even before an order for liquidation has been entered,'5 a result that directly 
contravenes the words of section 77B. 

Evidencing the reluctance of the federal courts to assume jurisdiction in ordinary 
tax cases is the rule that a court will not assume jurisdiction in the first instance if a 


§ Williams v. U.S. Fidelity & Guaranty Co., 236 U.S. 549 (1915); see also Gilbert’s Collier, 
Bankruptcy § 3 (4th ed. 1937). 

® Van Huffel v. Harkelrode, 284 U.S. 225 (1931); First Nat’l Bank of Baltimore v. Staake, 
202 U.S. 141 (1906); New York v. Irving Trust Co., 288 U.S. 329 (1933). 

¥° 30 Stat. 563 (1898), 11 U.S.C.A. § 104 (Supp. 1939). The Bankruptcy Act of 1939 em- 
bodies the provision in section 64. 

™ 30 Stat. 563 (1898), 11 U.S.C.A. § 104(a) (Supp. 1939). The Bankruptcy Act of 1939 
embodies the same provision in section 64a(4). 


#2 In re Manning, 16 F. Supp. 932 (N.J. 1936); Springfield v. Hotel Charles Co., 84 F. (2d) 
589 (C.C.A. rst 1936); In re Denver & R.G.W.R. Co., 23 F. Supp. 298 (Colo. 1938). 

*3 Section 77B (K) provides that “‘. . . . None of the sections enumerated in this subdivision 
(K), except subdivisions (g), (i), (j), and (m) of section 57, and subdivisions (a) and (e) of 
section 70, shall apply to proceedings instituted under this section 77B unless and until an 
order has been entered directing the trustee or trustees to liquidate the estate,” 48 Stat. 912 
(1934), 11 U.S.C.A. 207 (K) (Supp. 1939). Section 77B has been replaced by Chapter X, 
but no substantial change has been made. 

The Bankruptcy Act of 1939 likewise excludes the application of section 64 in proceedings 
for reorganization. Chapter X, section 102 provides as follows: “‘.. .. Provided, however, 
that section 23, subdivisions h and n of section 47, section 64, and subdivision f of section 70, 
shall not apply in such proceedings unless an order shall be entered directing that bankruptcy 
be proceeded with pursuant to the provisions of chapters I to VII, inclusive.” 

14 Springfield v. Hotel Charles Co., 84 F. (2d) 589 (C.C.A. rst 1936); In re Eldridge Brew- 
ing Co. (D.C. N.H. 1940). The latter case also indicates that the failure to include the pro- 
visions of section 64 (a) in section 77B is indicative of a legislative purpose to remove tax abate- 
ments from the control of the bankruptcy court and place them under the control of the ad- 
ministrative machinery of the taxing sovereign. 

*S 105 F. (2d) 704, 707 (C.C.A. 7th 1939). 
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“plain, speedy, and efficient”’ remedy exists in the state courts" and if all adminis- 
trative remedies have not been exhausted.'? But under section 64a, jurisdiction has 
not been denied merely because of failure to make use of state statutory appeal pro- 
visions.'* This practice appears consistent with the exhaustion of administrative and 
legal remedies doctrine since the doctrine applies only when such remedies are poten- 
tially adequate to provide relief. The Bankruptcy Act is intended to wind up a 
debtor’s estate promptly and yet preserve it from unjust claims. These results can 
only be attained by permitting the bankruptcy court to “short-circuit” the system 
of statutory appeals available to an objecting taxpayer, and to hear objections which 
ordinarily would have to be presented to a board of tax appeals or some other statutory 
reviewing body. 

Similarly the expiration of the statutory period within which appeal is permitted 
is no bar to relief under section 64a.'® Were the rule otherwise, the bankrupt estate 
would often be subject to tax claims rendered incontestable because the time within 
which statutory appeals must be taken has passed. To hold claims incontestable for 
this reason would be manifestly unjust, because persons in failing financial circum- 
stances are likely to be lax in appealing from levies of excessive taxes.*® Moreover, 
the very excessiveness of the tax may itself be due to the fact that the failing debtor 
exaggerated his tax returns in order to preserve an appearance of financial stability.” 

Assuming that jurisdiction to inquire into the validity of a tax claim exists under 
section 64a, the question arises as to the scope of reviewing power thus granted. Since 
the tax claim as presented by the state is entitled to a prima facie validity, as are other 
claims against the bankrupt’s estate,”* the trustee must produce some evidence to show 
that the tax was wrongly assessed.*? Once this presumption has been overcome and 
the bankruptcy court has determined that the tax should be set aside, the court need 
not await further action by state officials, but may proceed itself to determine the 
correct tax.*4 But in invalidating the tax, it is not clear whether the bankruptcy court 
is merely exercising the orthodox reviewing function of federal courts, setting aside 
the tax for lack of due process or equal protection, or whether the court is going further 
and setting aside the tax on the ground that it is erroneous. Several statements in 
the cases seem to indicate that the bankruptcy court is performing the latter func- 
tion. Moreover, it appears that even if only orthodox review is given, bankruptcy 


¥6 so Stat. 738 (1937), 28 U.S.C.A. § 41 (1) (Supp. 1939). 

#7 City Bank v. Schnader, 291 U.S. 24 (1934); Porter v. Investor’s Syndicate, 286 U.S. 461 
(1932). 

*® Henderson v. Wilkins, 43 F. (2d) 670 (C.C.A. 4th 1930); In re Williams, 265 Fed. 401 
(D.C. Ky. 1920); Truman v. Thalmeier, 19 F. (2d) 468 (C.C.A. 9th 1927); In re Otto Freund 
Yeast Co., 178 Fed. 305 (D.C. N.Y. 1910). Contra: In re A. V. Manning’s Sons, 16 F. Supp. 
932 (N.J. 1936); In re Bushnell, 215 Fed. 651 (D.C. Conn. 1914). 

9 In re Otto Freund Yeast Co., 178 Fed. 305 (D.C. N.Y. 1910). 

2° In re Fischer, 229 Fed. 316 (D.C. Mass. 1915); Henderson v. Wilkins, 43 F. (2d) 670 
(C.C.A, 4th 1930). 

Cases cited in note 20 supra. 22 In re Bradley, 16 F. (2d) 301 (D.C. N.Y. 1926). 

*3 Whitney v. Dresser, 200 U.S. 532 (1906). 

24In re Fischer, 229 Fed. 316 (D.C. Mass. 1915). 

*8 Ibid.; In re Simcox, 243 Fed. 479 (D.C. N.Y. 1917). 
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courts are able to set aside income taxes because of a failure to follow the prescribed 
statutory procedure;* to set aside, in whole or in part, personal property taxes where 
the property taxed was exempt or non-existent;?’ and to set aside state corporation 
taxes in similar situations or in cases where the stock taxed was valueless.** 

The distinction between the various theories of review may become important, 
however, in cases where, as in the instant one, it is objected that the tax on real 
property is too great because the assessed valuation is excessive. To require that the 
bankruptcy court make an “independent determination” of the tax in this situation 
would be undesirable even though it be assumed that the court will arrive at a result 
different from that of the tax assessor. The valuation process is at best a speculative 
one. Crude and approximately accurate valuations in tax cases may be justified by 
the tremendous administrative burden involved in placing annual values on thousands 
of different properties. Moreover, state taxing statutes give little meaning to the 
concept of value, relying for definition on such vague phrases as “true cash value,” 
“fair market value,” “true value,” “actual value,” etc.?® State courts have permitted 
assessors to attach importance to various indicia of value: reproduction cost, original 
cost, earning power, security prices.3* The variety of value criteria permits property 
valuations to vary over a wide range without it being possible to condemn any one 
method of valuation as wrong. Thus, the court in the present case seems justified in 
refusing to make a new valuation merely because it feels that it might arrive at a 
result different from that which the taxing body reached. In saying that it will not 
invalidate a tax for ‘mere excessiveness,” the court apparently indicates that it will 
not set aside a valuation, which, with regard to all the variables in the valuation 
process, a taxing body might reasonably reach. If this interpretation is correct, sec- 
tion 64a of the Bankruptcy Act, although purporting to give the bankruptcy courts 
power to set aside valuations excessive in amount, has actually not expanded the 


general power of the federal courts to set aside illegal valuations in this particular 
class of cases; nor has it extended the scope of judicial review of assessors’ and state 
courts’ valuations in these cases. 

The decision, with one exception, seems to be supported by prior cases before the 
bankruptcy court involving the same issue.** The exception is the case of Henderson v. 


26 In re Redmond, 17 F. (2d) 128 (D.C. Mass. 1927); In re Sheinman, 14 F. (2d) 323 (D.C. 
Pa. 1926). 


27 In re Otto Freund Yeast Co., 178 Fed. 305 (D.C. N.Y. 1910). 


#8 In re Fischer, 229 Fed. 316 (D.C. Mass. 1915); In re General Film Corp., 274 Fed. 903 
(C.C.A. 2d 1921); In re Heffron, 216 Fed. 42 (D.C. N.Y. 1914); In re Simcox, 243 Fed. 479 


(D.C. N.Y. 1917); In re Thermiodyne, 26 F. (2d) 716 (D.C. Del. 1928) (incorrect method used 
to determine tax). 


29 Nat’! Industrial Conference Board, State & Local Taxation of Property 96-102, Table 2 
(1930). 


3° 1 Bonbright, Valuation of Property 248, 490-2 (1937). This situation is particularly true in 
Illinois, cf. 168 Adams Bldg. Corp., 105 F. (2d) 705, 706 (C.C.A. 7th 1939). Where only one 
method of estimating value is recognized, the courts are able to exercise a closer surveillance 
over the actions of the assessing bodies, cf. Detroit v. Detroit & Canada Tunnel Co., 92 F. (2d) 
833 (C.C.A. 6th 1937). 


»# In re Gould, 11 F. Supp. 644 (Wis. 1935); In re Schach, 17 F. Supp. 437 (Ill. 1936); In re 
Lang Body Co., 92 F. (2d) 338 (C.C.A. 6th 1937) (semble). 
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Wilkins, in which the court apparently reassessed the property on the basis of new 
evidence and reduced the valuation from $250,000 to $100,000. That decision, how- 
ever, may be reconciled with the present case if we assume that the original assess- 
ment in the Henderson case was so grossly excessive as to imply an intent to overvalue 
and thus to constitute a violation of the Fourteenth Amendment. 


Corporations—Director’s Liability—Debts in Excess of Capital Stock—({Okla- 
homa].—The receiver and creditors of a corporation brought suit against the dis- 
tributees of a deceased director’s estate to enforce the director’s liability for authoriz- 
ing, contrary to statute, the creation of corporate debts in excess of the subscribed 
capital stock. The specific debts to which he had assented had been paid prior to the 
dissolution of the corporation, but on dissolution the total debt remained in excess 
of the capital stock. Held, under the statute, the directors of a corporation are liable 
only for those particular debts to which they assent which, at the time of their crea- 
tion, produce a total corporate debt in excess of the statutory limit. Moreover, this 
liability is unenforceable before dissolution and is discharged, as to any particular ex- 
cessive debt, by payment before dissolution. Recovery denied. Warren v. Adams.? 

The principal case raises two problems: first, what creditors are within the pro- 
tection of the statute, and second, what circumstances discharge the liability of a 
director. In disposing of the principal case, the Oklahoma court considered only the 
latter problem, adopting the rule that a director’s liability is discharged by the cor- 
poration’s payment of the particular excessive debt to which he assented. It is sub- 
mitted that this question is secondary, and can be answered only by a consideration 
of the primary problem; for when it is known what creditors the legislature intended 
to protect, the problem of discharge resolves itself. 

The words of the Oklahoma statute seem to indicate clearly the legislative intent. 
The statute specifies that the liability is “to the creditors .... to the full amount 
of the... . debt contracted.”3 The recovery, thus, is not confined to one creditor, 
nor is it specified to be for any particular debt, but only for the amount thereof. 
The Oklahoma Supreme Court has already held‘ that the quoted words are to be 
interpreted in accord with the majority rule, holding similarly worded statutes to 
mean that all creditors are entitled to share in the proceeds of the directors’ liability,s 
the claims to be enforced in a single suit in equity. The contrary rule, adopted by 


32 43 F. (2d) 670 (C.C.A. 4th 1930). 
Okla. Stat. (Harlow, 1931) § 9763. 


2 C.C.H. Court Decisions Requisition no. 225065 (Okla. S.Ct. 1939). The case is now pend- 
ing on second petition for rehearing, the first petition having been denied. 
3 Okla. Stat. (Harlow, 1931) § 9763. 
4 Colcord v. Granzow, 137 Okla. 194, 278 Pac. 654 (1928). 
5 Horner v. Henning, 93 U.S. 228 (1876); Colcord v. Granzow, 137 Okla. 194, 278 Pac. 654 
1928); Nat’l Bank of Auburn v. Dillingham, 147 N.Y. 603, 42 N.E. 338 (1895); Woolverton 


v. Taylor, 132 Ill. 197, 23 N.E. 1007 (1890); Low v. Buchanan, 94 Ill. 76 (1879); Sturgis v. Bur- 
ton, 8 Ohio St. 215 (1858). 


6 Horner v. Henning, 93 U.S. 228 (1876), is the leading case holding that a remedy at law 
will not lie in favor of a single creditor. But see the Tennessee cases cited in note 7 infra. 
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the courts of Tennessee, holds that recovery under such a statute is limited to the 
specific creditor to whose debt the director assented.’ 

The Tennessee rule may be criticized in that it gives the last creditor, whose debt 
is in excess of the legal limit, the preference of a double source of payment. This 
creditor, however, would seem to be, if anything, less deserving of such double pro- 
tection,* for presumably he acted with knowledge of the corporation’s credit standing, 
and assumed a greater risk than creditors within the legal limit. By holding that the 
recovery must be for the benefit of all creditors, apparently the courts following the 
majority rule recognize that the legislature believed that debts in excess of the statu- 
tory limit injure all creditors alike,» and therefore all creditors must be permitted a 
proportionate share in the recovery.'* 

This interpretation of the statute as protecting all creditors suggests, in fact recog- 
nizes, that the underlying legislative theory is that the assets of a corporation, to the 
extent necessary to cover liabilities and capital stock, are a “trust fund,’’" with the 
debt limit being imposed to protect that fund from recklessness and extravagance on 
the part of the directors."* To create a sanction against violation of the debt limit, 
directors are made personally liable for the excess.'? In the Oklahoma statute, as in 
most others," the liability runs to the corporation, and thus becomes an asset of the 
corporation.'s The legislative theory seems clear: to augment the trust fund by the 
addition of this asset in order to compensate corporate creditors for the diminution 
of assets available for payment of their claims as a result of the creation of the ex- 
cessive debt. To permit payment of a specific debt to discharge the liability of a 
director, as is done in the instant case, is to permit a double depletion of the “trust 
fund;” for not only is an amount of the corporate assets equal to the debt removed 
from the reach of all other creditors, but at the same time the cause of action against 


7 The Tennessee cases are based upon Allison v. Coal Creek & N.R. Coal Co., 87 Tenn. 60, 
9 S.W. 226 (1888), and Tradesman Publishing Co. v. Knoxville Car Wheel Co., 95 Tenn. 634, 
32 S.W. 1097 (1895). The authority of the Allison case is weakened somewhat by Moulton v. 
Connell-Hall-McLester Co., 93 Tenn. 377, 27 S.W. 672 (1894), which is in accord with the 
majority rule. 

* Buchanan v. Bartow Iron Co., 3 Ill. App. 191 (1878). 

* Colcord v. Granzow, 137 Okla. 194, 278 Pac. 654 (1928); J. L. Mott Iron Works v. Arnold, 
35 R.I. 456, 87 Atl. 17 (1913); Margarge & Green Co. v. Ziegler, 9 Pa. Super. Ct. 438 (1899); 
Nat’l Bank of Auburn v. Dillingham, 147 N.Y. 603, 42 N.E. 338 (1895); Roth v. Playford, 
25 Pa. Co. Ct. 345 (1900); Buchanan v. Bartow Iron Co., 3 Ill. App. 191 (1878); Tallmadge v. 
Fishkill Iron Co., 4 Barb. (N.Y.) 382 (1848). 

*° Horner v. Henning, 93 U.S. 228 (1876); Stone v. Chisolm, 113 U.S. 302 (1885). 

* Low v. Buchanan, 94 Ill. 76 (1879). 


* Colcord v. Granzow, 137 Okla. 194, 278 Pac. 654 (1928); Tallmadge v. Fishkill Iron Co., 
4 Barb. (N.Y.) 382 (1848); see Moore v. Lent, 81 Cal. 502, 22 Pac. 875 (1889); cf. Frank 
Kumin Co. v. Marean, 283 Mass. 332, 186 N.E. 780 (1933); Patterson v. Stewart, 41 Minn. 84, 
42 N.W. 926 (1889). 

13 Since the liability is imposed as a consequence of avoidable action, it operates in effect 
to prevent such action, Freund, Legislative Regulation 60 (1932). 

+4 Harper, Liability of Directors for Creating Excessive Indebtedness, g Cornell L.Q. 269 
(1924), quotes all the statutes in force at that time, and discusses their application. 


*S Tallmadge v. Fishkill Iron Co., 4 Barb. (N.Y.) 382 (1848). 
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the directors for this amount is discharged. If, contrary to the holding in the prin- 
cipal case, the cause of action is not discharged, other creditors have not been injured 
unless the directors are insolvent. 

The soundness of the trust fund principle as applied to the problem of discharge of 
directors’ liability has been demonstrated in the cases in which, after insolvency, the 
excessive debt was paid off entirely by application of the corporate assets. In this 
situation, if there are not sufficient assets remaining to pay the other creditors, direc- 
tors are held not to be relieved from liability,"* even under a statute which provides 
for the discharge of the liability by the reduction of the corporate debt to within the 
legal limit.7 The rule here is, as it should be in the principal case, that only a payment 
made without impairing the “trust fund’ can discharge the directors’ liability. By 
permitting the cause of action against the directors to remain in full force, the protec- 
tion from impairment is accomplished. 

The Tennessee rule has been rejected by the Oklahoma courts when the question 
of to what creditors the liability should run was squarely before the court.** Moreover, 
the Tennessee cases are distinguishable in that they do not purport to decide the prob- 
lem of what payment discharges the directors’ liability. But if the holding of the 
instant case is not reversed on rehearing, Oklahoma will stand committed either to 
the inconsistent position that the statutory liability of directors extends in favor of 
all creditors and can be discharged by payment of the excessive debt by the applica- 
tion of the corporate assets; or to the consistent but unsound position that the direc- 
tors’ liability runs only to the particular creditor whose debt is above the legal limit 
and may be discharged by payment with corporate funds, despite the injury to other 
creditors. 

The principal case, while not in conformance with the usual interpretation accorded 
similar statutes, seems to be consistent with the recent trend of the courts toward 
limiting liability of directors through strict interpretation of statutes. The trend may 
be explainable on the basis that the courts feel that if too strict liability were imposed 
upon directors, it would be difficult to get capable men to accept directorships.’® 

Evidence of the same attitude toward directors’ liability is to be found in the more 
recent corporation laws, in which the attempt has been to “harmonize the law with 
the desires of the business community””* and also to obtain less stringent provisions 
which will be more attractive to corporate promoters and which will prevent local 
businesses from going to other states to incorporate.* Debt limit statutes were in 
harmony with the conception of the corporation as a static enterprise, a conception 
which prevailed during the nineteenth century.**7 The more modern idea of a corpora- 


*6 Arron v. Hewitt, 60 S.D. 280, 244 N.W. 380 (1932); Margarge & Green Co. v. Ziegler, 9 
Pa. Super. Ct. 438 (1899); Nat’l Bank of Auburn v. Dillingham, 147 N.Y. 603, 42 N.E. 338 
(1895); Roth v. Playford, 25 Pa. Co. Ct. 345 (1900). But see Flint v. Boston Woven Hose & 
Rubber Co., 183 Mass. 114, 66 N.E. 592 (1903) (statute providing specifically that the debt 
must be in excess at the time of bringing suit). 

7 J. L. Mott Iron Works v. Arnold, 35 R.I. 456, 87 Atl. 17 (1913). 

8 Note 4 supra. 

9 In re Forest of Dean Coal Mining Co., 10 Ch. Div. 450 (1878); The Statutory Responsibil- 
ity of Directors for Payment of Dividends out of Capital, 35 Yale L.J. 870, 875 (1926). 

2° Dodd, Statutory Business Corporation Law, so Harv. L. Rev. 27, 42 (1936). 

* Tbid., at 34. 22 Tbid., at 38. 
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tion as a going concern with the potential power of expansion has led to the elimination 
of the arbitrary limitations on debts based on the paper value of the capital stock. 

That the modern trend is not entirely away from debt limit restrictions seems to be 
indicated in a recent SEC decision,?? suggesting that the approach to the problem 
should be made, not in terms of an arbitrary limit, but in terms of preserving certain 
ratios between debts and capital stock. In that case, the commission denied an appli- 
cation for permission to issue bonds, partially on the basis that the proposed indebted- 
ness of the corporation would result in a ratio of debts to common stock which would 
exceed the prevailing ratio in the particular industry in which the applicant was 
operating. The commission held that the issue was not appropriate to the economical 
and efficient operation of the corporation. The motivating factor, however, was not 
the effect which the issue would have upon the present financial condition of the 
corporation, but the effect that possible future financial reverses would have upon a 
corporation with an outstanding debt proportionately greater than that of other 
similar corporations. Under an analogous approach, limitations of corporate indebted- 
ness, enforced by director’s liability statutes, might prove to be a stabilizing factor 
in the modern economy. 


Criminal Law—Obtaining Property by False Pretenses—Confidence Game— 
[Illinois]—The defendant on several occasions obtained goods from the prosecuting 
witness by falsely stating that the goods were being secured for the defendant’s em- 
ployer, each purchase being paid for when the immediately succeeding one was made. 
At the time of the final purchase, the defendant said he would return the following 
day to pay for the two unpaid purchases, but he neither returned nor made payment. 
On writ of error from a judgment holding the defendant guilty of obtaining property 


by means of the confidence game, held, that although the defendant may have been 
guilty of obtaining property by false pretenses,’ the evidence was insufficient to sus- 
tain a confidence game conviction.? Judgment reversed. People v. Martin. 

The reversal in the instant case results from the difficulty in distinguishing be- 
tween the related statutory crimes of obtaining property by false pretenses and by 
means of a confidence game.‘ False pretense statutes are essentially an extension of 


23In the Matter of Consumers Power Co., Holding Co. Act Rel. 1854 (1939), noted in 
7 Univ. Chi. L. Rev. 735 (1940). 


Til. Rev. Stat. (1939) c. 38, § 253: ““Whoever, with intent to cheat or defraud another, 
designedly by color of any false token or writing, or by any false pretense, obtains . . . . prop- 
erty .... shall be fined in any sum not exceeding $2,000, and imprisoned not exceeding one 


* Til. Rev. Stat. (1939) c. 38, § 256: “Every person who shall obtain... . property... . 
by means or by use of any false or bogus check or by any other means, instrument or device 
commonly called the confidence game shall be imprisoned in the penitentiary not less than 
one year nor more than ten years.” 


3 372 Ill. 484, 24 N.E. (2d) 380 (1939). 

4In People v. Gould, 363 Ill. 348, 352, 2 N.E. (2d) 324, 326 (1936), the court impliedly 
acknowledged the difficulty in distinguishing the crimes, stating: “the term ‘confidence game’ 
can hardly be defined in a manner that will cover and segregate all cases of that nature from 


those constituting the offense of obtaining money or property by false prétenses. Obviously, 
false pretenses of some sort are employed in a confidence game.” 
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the common law crime of cheating by means of false tokens.’ Generally, a false pre- 
tense is defined as a designed misrepresentation of an existing condition, made with 
intent to defraud, so that the party to whom the false misrepresentation is made is 
induced thereby to part with title to and possession of his property.‘ The Illinois 
confidence game act,’ on the other hand, penalizes obtaining property “by use of any 
false or bogus check or by any other means, instrument or device commonly called 
a confidence game ” Though the generality of this wording offers no clear basis 
for distinguishing the two crimes, Illinois decisions have asserted that the distinction 
lies in the manner in which the fraud is accomplished.* The confidence game is char- 
acterized as a “swindling operation in which advantage is taken of the confidence 
reposed by the victim in the swindler.”* The difficulty is that this so-called distin- 
guishing feature of the confidence game can apply also to a false pretense; for in a 
sense, it is only because the victim of the false pretenses has “confidence” in the mis- 
representations that he parts with his property. 

In several states having statutes which resemble those of Illinois,’* the crimes 
have been distinguished on the basis that the confidence game requires, in addition 
to a false statement, a visible token or object which serves as a medium for effectuat- 
ing the fraud." Although this distinction may be found in the Illinois cases," it has 
not been expressly recognized, and there have been confidence game convictions where 
there had been no acts in addition to an oral or written misrepresentation."? Another 
distinction could be drawn by limiting the confidence game statute to promises or 
representations of future occurrences, since the false pretense statute has been held 
to cover only representations as to “past or existing facts.’*4 Yet the readiness 


5 False pretense statutes were enacted to cover the “‘gap”’ between the crimes of common law 
cheating and larceny, Clark and Marshall, Crimes § 355 (3d ed. 1927); May, Crimes § 260 
(4th ed. 1938). 

6 People v. Cohn, 358 Ill. 326, 193 N.E. 150 (1934); People v. Schneider, 327 Ill. 270, 158 
N.E. 448 (1927); 2 Wharton, Criminal Law § 1399 (12th ed. 1932). 

7TIil. Rev. Stat. (1939) c. 38, § 256. 


® See People v. Drury, 335 Ill. 539, 167 N.E. 823 (1929); People v. Miller, 278 Ill. 490, 116 
N.E. 131 (1917); People v. Gould, 363 Ill. 348, 2 N.E. (2d) 324 (1936). 

9 People v. Gallowich, 283 Ill. 360, 363, 119 N.E. 283, 284 (1918); People v. Warfield, 261 
Ill. 293, 103 N.E. 979 (1913); People v. Bimbo, 369 Ill. 618, 17 N.E. (2d) 573 (1938); People v. 
Schachter, 361 Ill. 573, 198 N.E. 683 (1935). 

1° See, e.g., Colo. Stat. Ann. (Michie, 1935) c. 48, §§ 222 (confidence game), 226 (confidence 
man defined), 305 (false pretense). 

In Davis v. People, 96 Colo. 212, 40 P. (2d) 968 (1935), it was stated that the confidence 
game “involves the use of some false or bogus means, token, symbol, or device as distinguished 
from mere words, however false or fraudulent.” 

3 Cases cited in note 18 infra. 


13 People v. Angelica, 358 Ill. 621, 193 N.E. 606 (1934) (defendant pretended that he was 
an officer, obtaining money from the victim as payment for preventing his arrest); People v. 
Rosenbaum, 312 Ill. 330, 143 N.E. 859 (1924) (defendant obtained money by falsely pretend- 
ing to be able to “fix” the sentence of victim’s brother); People v. Keyes, 269 Ill. 173, 109 N.E. 
684 (1915) (defendant obtained money from victim by falsely representing that victim was to 
become a partner). 

4 See People v. Sullivan, 263 Ill. 34, 1 N.E. (2d) 206 (1936); People v. Cohn, 358 Ill. 326, 
193 N.E. 150 (1934); People v. Martin, 372 Ill. 484, 24 N.E. (ad) 380 (1939). 
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with which the courts have found elements of present representation in cases super- 
ficially appearing to involve only promises,’5 together with the rarity of cases in which 
absolutely no representation of an existing fact is made,’* renders the distinction of 
little value. 

In spite of the apparent coincidence of the two crimes, an analysis of the Illinois 
cases reveals three criteria, the presence of which may indicate a proper confidence 
game prosecution: (1) the employment of one or more accomplices;!? (2) the use of 
some visible token, in addition to verbal misrepresentations;** and (3) the necessity 
for numerous transactions to consummate theswindle.’® Applying the suggested criteria 
to the instant case, the reversal seems justifiable. The defendant accomplished his 
fraud unaided by confederates, he employed no false tokens, and he arguably re- 
sorted to merely one fraudulent act to effect the swindle, since he had paid for all 
former purchases. 

While the suggested criteria may be readily applicable to the instant case, there 
are numerous cases upholding confidence game convictions lacking one or more of the 
tests.2° Furthermore, several false pretense convictions have been founded on fact 


8 See People v. Sullivan, 263 Ill. 34, 1 N.E. (2d) 206 (1936) (defendant convicted of obtain- 
ing by false pretenses, having failed to deliver specific furniture as promised); People v. Cohn, 
358 Ill. 326, 193 N.E. 150 (1934) (defendant convicted of obtaining by false pretenses, having 
falsely promised to obtain civil service positions for the payment of money). But see People v. 
Austin, 63 Ill. App. 303 (1896). 

*6 In People v. Austin, 63 Ill. App. 303 (1896), the defendant, though grossly exaggerating 
the capacities of a restaurant in which he purported to sell an interest, was held not guilty of 
obtaining by false pretenses, there being no representation of an existing or past fact, but only 
as to future capabilities. It would seem unlikely that the defendant could have been success- 
fully prosecuted under the confidence game statute, since, in addition to the reason stated, the 
court could have based its decision on the lack of proof of intent to defraud. 


17 In the following cases, one or more accomplices were employed: People v. Shepard, 358 
Ill. 338, 193 N.E. 447 (1934); People v. Harrington, 310 Ill. 613, 142 N.E. 246 (1924); People 
v. Miller, 278 Ill. 490, 116 N.E. 131 (1900); People v. Brady, 272 Ill. 401, 112 N.E. 126 (1916); 
People v. Poindexter, 243 Ill. 61, 90 N.E. 261 (1909); Hughs v. People, 223 Ill. 417, 79 N.E. 
137 (1906); Chilson v. People, 224 Ill. 535, 79 N.E. 934 (1906); DuBois v. People, 200 Ill. 157, 
65 N.E. 658 (1902); People v. Van Eyck, 178 Ill. 199, 52 N.E. 852 (1899); Maxwell v. People, 
158 Ill. 248, 41 N.E. 995 (1895). 

*8 People v. Bimbo, 369 Ill. 618, 17 N.E. (2d) 573 (1938) (gipsy costume and crystal ball); 
People v. Shepard, 358 Ill. 338, 193 N.E. 447 (1934) (cards); People v. Poindexter, 243 Ill. 
68, 90 N.E. 261 (1909) (false telegrams, letters); People v. De Pew, 237 Ill. 574, 86 N.E. 1090 
(1908) (samples of trinkets); People v. Van Eyck, 178 Ill. 199, 52 N.E. 852 (1899) (dice); 
Maxwell v. People, 158 Ill. 248, 41 N.E. 995 (1895) (fake cards). 

* Cases cited in note 20 infra. See also People v. Bimbo, 3609 Ill. 618, 17 N.E. (2d) 573 
(1938); People v. De Pew, 237 Ill. 574, 86 N.E. 1090 (1908). It has been said that when the 
confidence reposed in the accused has been built during a series of previous honest transac- 
tions, as in the instant case, then the confidence game act is not applicable if a subsequent 
swindle is perpetrated, People v. Gould, 363 Ill. 348, 2 N.E. (2d) 324 (1936), and cases therein 
cited. But see People v. Brady, 272 Ill. 401, 112 N.E. 126 (1916); People v. Lager, 288 Ill. 113, 
123 N.E. 327 (1919); People v. Harrington, 310 Ill. 613, 142 N.E. 246 (1924). 

2° In People v. Westrup, 372 Ill. 517, 25 N.E. (2d) 16 (1940), the defendant, without ac- 
complices, obtained money from the victim, simply by promising that the money was to be 
used to purchase real estate to be resold at a profit, which was then to be divided between the 
defendant and the victim. Several transactions, however, were necessary to consummate the 
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situations which would, under the above analysis, support confidence game convic- 
tions.* The statutory particularization in Illinois of the false pretense crime, into 
false pretense and confidence game crimes, may not be an attempt to punish conduct 
which in the absence of the confidence game statute would go unpunished, but may 
be an effort to punish more severely a certain type of conduct which might be char- 
acterized as an “aggravated” false pretense. Thus, the confidence game is punishable 
as a felony,” whereas obtaining by false pretenses is punishable as a misdemeanor.” 
Such a statutory distinction in “degree” may be criticized because it produces an 
inability in many cases to distinguish the two crimes, and as a result, (1) the accused, 
as in the instant case, temporarily at least, secures his freedom;?4 (2) the new proceed- 
ing necessitated by the improper indictment increases the expense of prosecution; 
and (3) the criminal may be prosecuted under the false pretense statute because there 
is greater likelihood of obtaining a conviction. These undesired effects could largely 
be avoided by discarding the attempted particularization and by employing the in- 
determinate sentence procedure as a means of providing more severe penalties for 
conduct felt to be socially more reprehensible.*s It is submitted that this approach is 
the better one because of the difficulty in distinguishing the two crimes in Illinois.* 


Federal Jurisdiction—Effect of Undetermined State Law—{Federal].—Oil having 
been discovered near the right-of-way of a railroad undergoing reorganization under 
section 77 of the Bankruptcy Act,' the trustee in bankruptcy petitioned the court for 


swindle. See also People v. Angelica, 258 Ill. 621, 134 N.E. 606 (1934), where the single de- 
fendant, through use of several transactions, extracted money from the victim by falsely stat- 
ing that he was an officer of the law and that he would prevent the victim’s arrest from an 
alleged crime. See also People v. Epstein, 338 Ill. 631, 170 N.E. 678 (1930). 

#t In Och v. People, 124 Ill. 349, 16 N.E. 662 (1888), several city commissioners, engaging 
in numerous transactions, extracted “commissions” from those contracting with the city, the 
contractors reimbursing themselves by ‘“‘padding”’ the bills (false tokens) which were then ap- 
proved by the commissioners. It seems that a confidence game conviction could have been 
sustained; cf. People v. Gruber, 362 Ill. 278, 200 N.E. 483 (1936); People v. Pouchot and Boyle, 
174 Ill. App. 1 (1912). 

22 Til. Rev. Stat. (1939) c. 38, § 256. 93 Tll. Rev. Stat. (1939) c. 38, § 253. 

4 People v. Gould, 363 Ill. 348, 2 N.E. (2d) 324 (1936); People v. Snyder, 327 Ill. 402, 158 
N.E. 677 (1927); People v. Schneider, 327 Ill. 270, 158 N.E. 448 (1927); People v. Friedlander, 
328 Ill. 35, 159 N.E. 187 (1927). 

*s Compare the Illinois statute regarding mayhem, Ill. Rev. Stat. (1939) c. 38, § 448, pro- 
viding as a penalty imprisonment in the penitentiary from one to twenty years. “It shall be 
deemed and taken as a part of every such sentence . . . . that the term of such imprisonment 
or commitment may be terminated earlier than the maximum by the Department of Public 
Welfare. . . . ,” Indeterminate Sentence Act, Ill. Rev. Stat. (1939) c. 38, § 802. 

6 That such a variable penalty will be more desirable appears from the successful results 
which Illinois has experienced under its homicide statute, which defines only two broad crimes: 
murder, Ill. Rev. Stat. (1939) c. 38, § 358, and manslaughter, Ill. Rev. Stat. (1939) c. 38, § 361. 
Contrast the complexity of the Minnesota statute, which provides for three grades of murder, 
Minn. Stat. (Mason, 1927) §§ 10067-68, 10070, and manslaughter of the first and second 
degree, Minn. Stat. (Mason, 1927) §§ 1077-78. See Cardozo, Law and Literature 99-101 
(1931): “‘I think the distinction is much too vague to be continued in our law.... Iam not 
at all sure that I understand it myself after trying to apply it for many years 

* 47 Stat. 1474 (1933), 11 U.S.C.A. § 205 (1934). 





728 THE UNIVERSITY OF CHICAGO LAW REVIEW 


a determination of the fee simple ownership of the right-of-way and for leave, pending 
determination of ownership, to sink wells and impound the proceeds. Upon appeal 
from the bankruptcy court’s interlocutory order granting permission to sink the wells, 
the circuit court of appeals decided the ownership question against the contentions 
of the trustee.? On certiorari to the Supreme Court, held, because of ambiguity in the 
Illinois decisions construing grants similar to that under which the railroad claimed, 
the trustee should be directed to bring suit in the state court of Illinois. Reversed 
and remanded. Thompson v. Magnolia Petroleum Co. 

Like the decision in Erie R. Co. v. Tompkins,‘ the holding in the instant case was 
based upon an issue never raised by counsel in their briefs. Unlike the Erie decision, 
however, the present opinion gives little indication as to the importance which is to 
be attached to it. 

That the instant case marks a departure from the former bankruptcy practice can 
hardly be doubted. The holding that the bankruptcy court, without ever having been 
petitioned by one of the parties for leave to institute suit in another court,’ must re- 
linquish a discretionary‘ jurisdiction in order to permit the controversy to be governed 
by an as yet undetermined state law, is without precedent.’ Several considerations 


* Magnolia Petroleum Co. v. Thompson, 106 F. (2d) 217 (C.C.A. 8th 1939). 

3 60 S.Ct. 628 (1940). 4 304 U.S. 64 (1938). 

5 In In re Schulte United, 49 F. (2d) 264 (C.C.A. 2d 1931), it is held that the bankruptcy court 
should not relinquish jurisdiction unless it has been petitioned for leave to institute suit in 
another court; cf. Isaacs v. Hobbs Tree & Timber Co., 282 U.S. 734, 739 (1931). 


6 The rationale of the instant case is that the bankruptcy court had jurisdiction, but that, 
in the circumstances, it was an abuse of discretion not to relinquish such jurisdiction. The 
cases cited by the court as precedents, however, are not cases wherein the bankruptcy court re- 
linquished a discretionary jurisdiction; they are cases in which the bankruptcy court was en- 
tirely without jurisdiction, Steelman v. All Continent Co., 301 U.S. 278 (1937); Scott v. 
Gillespie, 103 Kan. 745, 176 Pac. 132 (1918). 

It might have been possible, however, to decide the instant case on the ground that the 
bankruptcy court was entirely without jurisdiction. The usual rule is that the bankruptcy 
court has summary jurisdiction to determine adverse claims to ‘‘title”’ only if the property is in 
the “‘possession”’ of the bankrupt, Taubel Co. v. Fox, 264 U.S. 426, 433, 434 (1924); May v. 
Henderson, 268 U.S. 111, 115 (1925); Steelman v. All Continent Co., 301 U.S. 278, 286 (1937). 
(The provision of section 77 of the Bankruptcy Act, 47 Stat. 1474 (1933), 11 U.S.C.A. § 205 
(1934), giving the bankruptcy court jurisdiction over ‘the debtor and its property wherever 
located,”’ has been interpreted as extending the jurisdiction of the court over property not in 
the “‘possession” of the debtor, only in those situations where the debtor has an admitted 
property interest in the res, In re Prima Co., 98 F. (2d) 952 (C.C.A. 7th 1938)). The nature 
of oil being such that it cannot be “possessed” until it has actually been taken from the earth, 
Westmoreland and Cambria Natural Gas Co. v. DeWitt, 130 Pa. St. 235, 18 Atl. 724 (1889); 
Ohio Oil Co. v. Indiana Oil Co., 177 U.S. 190 (1899); see Ashwander v. Tennessee Valley Au- 
thority, 297 U.S. 288, 336 (1936), the circuit court’s determination of “‘title’’ was made in a 
situation in which, independently of that determination, it could not be shown that the bank- 
rupt had “‘possession.” The bankruptcy court does have power, however, to determine whether 
it has “possession,” Harris v. Brundage Co., 305 U.S. 160 (1938); consequently it might be 
argued that the circuit court, in determining “title,” was merely exercising its power to de- 
termine “‘possession.”’ 

1 The situations in which courts of bankruptcy have heretofore been required to relinquish 
a discretionary jurisdiction have been those wherein (1) the bankrupt’s lack of an equity in the 





RECENT CASES 729 


indicate, moreover, that the innovation effected by the decision is not to be limited 
to bankruptcy litigation. The principal ground upon which the decision rests—that 
a state should be allowed to determine its own law—would be equally valid in any 
case in the federal courts requiring an application of state law. And, if it be argued 
that the decision is to be limited to bankruptcy, it is extremely difficult to explain 
why, in view of the fact that diversity of citizenship exists among the parties, the 
trustee was directed to bring suit in a state court.* Finally, recent decisions of the 
Supreme Court, tending to enlarge the scope of the bankruptcy power, would seem 
to indicate that the present decision is not to be explained solely on bankruptcy 
grounds.® 

The decision, then, must be taken as affecting the general jurisdiction of federal 
courts. Denial of federal jurisdiction on the ground that a state has not yet deter- 
mined its law is not entirely without precedent. In Gilchrist v. Interborough Rapid 
Transit Co.,'° the Supreme Court denied to the lower federal court the right to issue 
an injunction against the enforcement of a state regulatory law, on the express ground 
that the state court had not yet construed the statute." The instant decision might 


property involved in the proposed suit made it appear that no advantage to the bankrupt’s 
estate could be gained by the court’s retaining jurisdiction; or (2) the bankruptcy court lacked 
power to make as complete a determination of the issues as could be made in another court, 
In re Schulte United, 49 F. (2d) 264 (C.C.A. 2d 1931) (bankrupt lacked equity in prop- 
erty on which mortgage was to be foreclosed); Texas v. Donoghue, 302 U.S. 284 (1937) 
(forfeiture to state for violation of state law could be enforced only in state court); cf. Foust 
v. Munson S.S. Lines, 299 U.S. 77 (1936). But see In re Johnson, 127 Fed. 618 (D.C. Nev. 
1904) (fact that there was no prospect of an equity for the bankrupt estate after the foreclosure 
proceedings is controlling factor in the case; statement that it should go to the state court, 
“twhere the construction of the state statute properly belongs,” is but an additional considera- 
tion.) The provision in the instant case for the trustee to sink wells and impound the proceeds 
may satisfy one of the conditions for relinquishing jurisdiction (that there be no prejudice to 
the administration of the bankrupt estate); but the affirmative reason for giving up jurisdic- 
tion—to allow the state to determine its own law—is almost entirely new. 

* In previous cases of relinquishment of jurisdiction, it has apparently been the practice 
to file the new suit in either a state or a federal court, depending upon whether diversity of 
citizenship existed, In re Johnson, 127 Fed. 618 (D.C. Nev. 1904); In re Schulte United, 50 F. 
(2d) 243 (D.C. N.Y. 1931); Isaacs v. Hobbs Tree & Timber Co., 76 F. (2d) 209 (C.C.A. sth 
(1935). 

9 Pepper v. Litton, 308 U.S. 295 (1939); Continental Illinois Nat’] Bank & Trust Co. v. 
Chicago, R. I. & P. R. Co., 294 U.S. 648 (1935). 

Furthermore, if the present decision were to be limited to bankruptcy, it would seem that 
the Court would at least have mentioned the doubt as to whether the bankruptcy court had 
even discretionary jurisdiction. See note 6 supra. 

1° 279 U.S. 159, 211 (1929). See also the dissenting opinion of Black, J., in Gibbs v. Buck, 
307 U.S. 66, 79, 80 (1939). 

« Cf. dissenting opinion of Mr. Justice Frankfurter in Mayo v. Lakeland Highlands Can- 
ning Co., 60 S.Ct. 517, 523 (1940) (instead of returning injunction case to three-judge federal 
court, as majority decided, it should be returned to a single-judge court, ‘for any proceedings 
that may be appropriate before a single judge. But compare Gilchrist v. Interborough Rapid 
Transit Co., 279 U.S. 159.” The citation of the Gilchrist case may perhaps be taken to indicate 
that, in view of the fact that the state of Florida had not yet determined the meaning of its 
statute, the “appropriate” proceedings will be to dismiss the case); Massachusetts State 
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be taken simply as an application of the doctrine of the Gilchrist case to another 
situation which has always been considered a peculiarly “local” matter. But if the 
decision be so explained, it should be noted that it is an extremely significant extension 
of the doctrine. For in the Gilchrist case, the only possible source of federal jurisdic- 
tion was that “the state” threatened to act in a manner which would raise a federal 
question; the denial of federal jurisdiction on the ground that the state had not yet 
declared how it did in fact intend to act, was not, therefore, directly contrary to any 
constitutional or statutory provision conferring jurisdiction on the federal courts. 
In the present case, on the other hand, the fact that there is diversity of citizenship 
among the parties means that the court, in denying federal jurisdiction, directly 
contravenes the statute conferring diversity jurisdiction." 

It may well be that the Supreme Court does, nevertheless, intend that the present 
decision should make an inroad upon the diversity jurisdiction.3 Mr. Justice Frank- ° 
furter has expressed his view that the avoidance of local prejudice is no longer a 
sufficient reason for the existence of diversity jurisdiction.'4 Mr. Justice Black (who 
wrote the opinion in the instant case) also seems to be inclined to limit the diversity 
jurisdiction. Concurring specially in Pullman Co. v. Jenkins,;5 he objected to the 
majority’s dictum expanding a category of diversity cases removable to the federal 
courts, saying that “. . . . cases for which Congress has not authorized removal from 
a state court can be appealed to the state’s highest judicial tribunal, thus giving each 
litigant a final determination of his rights under state laws by the body vested with 
final authority to interpret those laws.” That utterance is in the same vein as the 
holding in the instant case. 

Dissatisfaction with federal diversity jurisdiction appears to arise in part from the 
revival of the notion that the Supreme Court should be, not an ordinary appellate 
tribunal, but rather an arbiter of constitutional conflicts and an interpreter of federal 
statutes." It may be thought that a requirement that cases in which the state law 
is “unclear” be sent to the state courts for adjudication would, by relieving the 


Grange v. Benton, 272 U.S. 525, 527 (1926); Rogers v. Guaranty Trust Co., 288 U.S. 123 (1933); 
Johnson Act of 1934, 48 Stat. 775 (1934), 28 U.S.C.A. § 41 (1) (Supp. 1939) (federal courts 
may not enjoin enforcement of state administrative order where plain, speedy, and efficient 
remedy may be had in state courts); an Act of Aug. 21, 1937, 50 Stat. 738 (1937), 28 U.S.C.A. 
§ 41 (1) (Supp. 1939) (federal courts may not enjoin collection of state tax, where plain, 
speedy, and efficient remedy may be had in state courts.) 

12 36 Stat. rogt (1911); 28 U.S.C.A. § 41 (1) (1927). 

13 It might even be argued that the diversity jurisdiction would be considered more readily 
subject to limitation than the bankruptcy jurisdiction. Since a bankruptcy litigation usually 
involves a number of controversies, trial of any one of those controveries outside the bankrupt- 
cy court retards the remainder of the litigation. But since diversity litigation is apt to involve 
only a single controversy, trial of that controversy in the state courts does not affect any other 
litigation in the federal court. 

4 Frankfurter, Distribution of Judicial Power between United States and State Courts, 13 
Cornell L.Q. 499, 520-2 (1928). See Friendly, The Historic Basis of Diversity Jurisdiction, 41 
Harv. L. Rev. 483 (1928). 


8 305 U.S. 534, 548 (1939). 


6 Frankfurter, Distribution of Judicial Power between United States and State Courts, 13 
Cornell L.Q. 499, 503 (1928). 
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court of petitions for certiorari based on the ground of improper application of state 
law,?’ aid in changing the function of the Court. The force of this suggestion depends, 
of course, upon the degree of finality to be attributed to the lower courts’ determina- 
tions as to the “clearness” of the state law. The question of whether the state law is 
“clear” or “unclear” might still arise in every case, just as the question of whether the 
lower federal court has properly applied the state law may now arise in every case. 
But in view of the reluctance of the lower federal courts to give up their traditional 
powers,"* there would seem to be little need for granting certiorari in those cases 
where the lower court has decided that the state law is “unclear.”*® Furthermore, it 
is submitted that even a lower court determination that the state law is “clear” 
will not present the same need for certiorari as does the question, under existing 
practice, of whether the lower court has properly applied the state law. It is quite 
possible, while purporting to recognize conflicting state decisions, to misapply the 
state law; it is much more difficult, in the face of conflicting decisions, to assert that 
the state law is “clear.” 

The limitation of the diversity jurisdiction may, furthermore, be thought neces- 
sary to give effect to the doctrine of the Erie case. It is true that the Erie case has 
been viewed as restricting the federal courts only in that they would thereafter be 
bound by state court decisions in situations wherein they had formerly applied their 
own law, and that there appears to have been no thought that the decision would 
effect a change in the power of the federal courts to accept cases for adjudication.*° 
It is likewise true that in practice there has been no change in the types of cases 
accepted for adjudication. There are, however, indications that the lower federal 
courts have failed to apply the Erie doctrine, by continuing to make independent 
determinations of law in situations where there are arguably applicable state court 
decisions. Thus, in spite of a Supreme Court decision holding that in matters of 


17 The Erie case removed the need for certiorari based on conflicting decisions in the circuit 
courts of appeal, see Ruhlin v. New York Life Insurance Co., 304 U.S. 202, 205, 206 (1938), 
but certiorari may still be based on the ground that the state law has been improperly applied, 
Wichita Royalty Co. v. City Nat’l Bank of Wichita Falls, 306 U.S. 103 (1939). 

*8 See notes 22-6 infra, and accompanying text. 

19 Indeed, if, following the rule as to remands, no appeal is allowed from a district court’s 
dismissal, there would seem to be no need at all for certiorari. See note 28 infra, and ac- 
companying text. 

2° The Common Law of the United States, 47 Yale L. J. 1351 (1938); The Demise of Swift 
v. Tyson, 47 Yale L. J. 1336 (1938); Congress, the Tompkins Case, and the Conflict of Laws, 
52 Harv. L. Rev. 1002 (1939). 

%t Seaboard Mut. Casualty Co. v. Profit, 108 F. (2d) 597 (C.C.A. 4th 1940); Cline v. South- 
ern R. Co., 31 F. Supp. 657 (D.C. N.C. 1940). In both cases the state law is said to be un- 
clear; but in neither case is mention made of the possibility of dismissing the cases for adjudica- 
tion in state courts. 


22 The view seemed a sound one, since there appeared to be nothing in the opinion in the 
Erie case which would affect those cases over which the federal courts had jurisdiction by rea- 
son of the subject matter, and since even the severest critics of Swift v. Tyson, 16 Pet. (U.S.) 1 
(1842), had indicated that the avoidance of local prejudice afforded an adequate justification 
for diversity of citizenship jurisdiction. See Rand, Swift v. Tyson versus Gelpcke v. Dubuque, 
8 Harv. L. Rev. 328, 336 (1895); Pepper, The Borderland of State and Federal Decisions 16, 
17 (1889). 





732 THE UNIVERSITY OF CHICAGO LAW REVIEW 


statutory construction, federal courts are bound by lower state court decisions,?3 
lower federal courts have continued to hold themselves bound by only the highest 
state court decisions.*4 Moreover, these courts have occasionally employed the device 
of “distinguishing” highest state court decisions, thereby rendering the decisions in- 
applicable and leaving themselves free to make an independent determination.*5 Even 
the device of establishing federal jurisdiction by moving to another state solely for 
that purpose,” criticized in the Erie case, still exists in substantially its original 
form.?7 It may well be that the only means of preventing the federal courts from 
making independent determinations of law is to require that the cases in which no 
state law is recognized as controlling actually be sent to the state courts for decision. 

Judicial limitation of the diversity jurisdiction would, of course, bring with it a 
great deal of uncertainty and consequent need for litigation. If anything less than 
the whole of the diversity jurisdiction should be abolished, there would be the neces- 
sity of establishing, through a slow process of building up case law, just where the 
line is to be drawn. And even as to those types of cases where it would be certain that 
diversity jurisdiction should not be assumed, there would be a number of procedural 
problems to be solved. There is the problem, for instance, of whether the district 
courts should retain jurisdiction pending determination of other controversies involv- 
ing similar issues in the state courts. And there is the question whether, if the dis- 
trict court refuses to accept jursidiction because state litigation is pending, the statute 
of limitations continues to run. Furthermore, it would have to be decided whether 
the fact that the state law is unclear is a waivable defect in jurisdiction; that is, 
whether a defendant may obtain a removal, and later request a dismissal on the ground 
that the defect in the district court’s jurisdiction was not a waivable one. Finally, 
there is the problem of whether there would be appeal from a district court’s dismissal, 
or whether, following the rule as to remands,** no appeal would be permitted. 

In any event, it is likely that before the present litigation is concluded, the Court 
will be required to state whether it intends to limit diversity jurisdiction. Diversity 
of citizenship exists among the parties to the suit which the trustee in bankruptcy is 
to bring in Illinois, and the subject matter is apparently such as to make the suit 
removable.*? If removal is attempted, it is difficult to see how the Court can avoid a 
ruling on the question. 


*3 Erie R. Co. v. Hilt, 247 U.S. 97 (1918). 

*4 See Field v. Fidelity Union Trust Co., 108 F. (2d) 521 (C.C.A. 3d 1939). 

25 City of Newport Richey v. Fidelity & Deposit Co. of Maryland, 105 F. (2d) 348 (C.C.A. 
sth 1939); Seaboard Mut. Casualty Co. v. Profit, 108 F. (2d) 597 (C.C.A. 4th 1940); Albert 
Miller Co. v. Corte, 107 F. (2d) 432 (C.C.A. sth 1939); cf. Wichita Royalty Co. v. City Nat’! 
Bank of Wichita Falls, 306 U.S. 103 (1939). Note also that it took a Supreme Court decision to 
convince the lower courts that the Erie case is applicable to equity proceedings, Ruhlin v. New 
York Life Insurance Co., 304 U.S. 202 (1938). 

26 Black & White Taxicab Co. v. Brown & Yellow Taxicab Co., 276 U.S. 518 (1928). 

*7 Shoaf v. Fitzpatrick, 104 F. (2d) 290 (C.C.A. 6th 1939), cert. den. 308 U.S. 620 (1939). 

28 25 Stat. 433 (1888), 28 U.S.C.A. § 71 (1927). 


29 Greeley v. Lowe, 155 U.S. 58, 75 (1894): ‘This court has held in a multitude of cases that 
where the laws of a particular state gave a remedy in equity, as, for instance, a bill by a party 
in or out of possession, to quiet title to lands, such remedy would be enforced in the Federal 
Courts, if it did not infringe upon the constitutional rights of the parties to a trial by jury.” 
Illinois has such a statute giving a remedy in equity, Ill. Rev. Stat. (1939) c. 22, § so. 
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Procedure—Federal Rules of Civil Procedure—Relation Back of Amendments— 
[Federal].—The plaintiff sued the defendant corporation for breach of contract. After 
the statute of limitations had barred an action for conversion under the Michigan 
pledgor-pledgee statute,’ the plaintiff moved to amend his previously filed complaint 
to state a claim under this statute as an alternative ground for relief. The defendant 
objected that the amendment stated a new cause of action which was barred by the 
statute of limitations. Held, under Rule 15 (c) of the Federal Rules of Civil Procedure,? 
which provides that “whenever the claim . . . . asserted in the amended pleading arose 
out of the conduct, transaction, or occurrence set forth . . . . in the original pleading, 
the amendment relates back to the date of the original pleading,” an amendment 
will be permitted where the factual situation remains the same although a different 
theory of recovery is presented. Motion to amend allowed. White v. Holland Fur- 
nace Co.3 

Prior to the adoption of the new rules of procedure, the federal courts had become 
increasingly liberal in permitting amendments and their relation back to the date of 
the original complaint. In the early federal cases, amendments were allowed in but 
few instances. While an amendment could be made to establish the jurisdiction of 
the court, the plaintiff could not amend to change the theory of his complaint 
from tort to contract,’ or from common law to statute. In later decisions, however, 
such amendments were permitted. The statute of limitations was then held not to 
bar the relation back of an amendment ‘“‘when a defendant has had notice from 
the beginning that the plaintiff... . is trying to enforce a claim against it because 
of specified conduct. ... . 1 The courts, thereafter, were increasingly concerned with 
the question whether the original complaint gave notice of the claim asserted in the 
amendment;* and, to that extent, the later decisions represented a shift toward notice 
pleading.» An amendment, however, which stated a new and additional claim for 


* Mich. Comp. Laws (1929) §§ 9561, 9562. 

* 28 U.S.C.A. following § 723 (c) (Supp. 1939). 3 31 F. Supp. 32 (Ohio 1939). 

4 For amendments showing diversity of citizenship, see Maddox v. Thorn, 60 Fed. 217 
(C.C.A. sth 1894); Baltimore & O. R. Co. v. McLaughlin, 73 Fed. 519 (C.C.A. 6th 1896). 


For an amendment alleging amount involved so as to give the court jurisdiction, see Davis v, 
Kansas City, S. & M. R. Co., 32 Fed. 863 (C.C. Tenn. 1887). 


5 Haas Brothers v. Hamburg-Bremen Fire Ins. Co., 181 Fed. 916 (C.C.A. oth 1910). 


6 Union Pacific R. Co. v. Wyler, 158 U.S. 285 (1895). See also Boston & M. R. Co. v. 
Hurd, 108 Fed. 116 (C.C.A. 1st 1901) (denying amendment of a claim for conscious suffer- 
ing to state a claim for wrongful death); Hall v. Louisville & N. R. Co., 157 Fed. 464 (C. C. 
Fla. 1907) (refusing amendment of a claim under a state statute to state a claim under the 
Federal Employers’ Liability Act). 

7 New York Central & H. R. R. Co. v. Kinney, 260 U.S. 340, 346 (1922); United States v. 
Memphis Cotton Oil Co., 288 U.S. 62 (1933); United States v. Powell, 93 F. (2d) 788 (C.C.A. 
4th 1938); cf. Missouri, K. & T. R. Co. v. Wulf, 226 U.S. 570 (1913); Seaboard Air Line 
R. Co. v. Renn, 241 U.S. 290 (1916); Friederichsen v. Renard, 247 U.S. 207 (1917). 

*See United States v. Memphis Cotton Oil Co., 288 U.S. 62 (1933); United States v. 
Powell, 93 F. (2d) 788 (C.C.A. 4th 1938); cf. Harriss v. Tams, 258 N.Y. 229, 179 N.E. 476 
(1932). But cf. N. & G. Taylor Co. v. Anderson, 275 U.S. 431 (1928). 

9 For a discussion of notice pleading, see First Report of Her Majesty’s Commissioners for 
Inquiring into the Process, Practice, and System of Pleading in the Superior Courts of Com- 
mon Law 14 (1851); Whittier, Notice Pleading, 31 Harv. L. Rev. sor (1918). 
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relief, and not merely an alternative theory of recovery, was not permitted because 
it stated a “new cause of action.”** 

The drafters of the new federal rules carefully avoided using the phrase “cause of 
action’”* in order to permit amendments setting forth new and additional claims for 
relief,** as well as changes in theory." The limitation placed on the right to state a 
new and additional claim is that it must have arisen out of the group of facts constitut- 
ing the conduct, transaction, or occurrence set forth, or attempted to be set forth, in 
the original complaint. Since the concepts “conduct,” “transaction,” or “occurrence” 
are extremely flexible, the new rules, in effect, leave the court with broad discretion 
in deciding whether a particular amendment should be allowed to relate back. In 
view of the fact that Rule 15 (c) makes an exception to statutes of limitations, the 
court might be guided in making its decisions by the purpose of these statutes. It 
seems the primary purpose of statutes of limitations is to bar actions when the lapse 
of time is regarded as having destroyed the sources of evidence.'4 Therefore, if an 
amendment raises issues that cannot be litigated without resorting to sources of evi- 
dence not required by the original complaint, the court should refuse to allow the 
amendment.'s 

The courts have been reluctant to give effect to the new federal rule permitting 
the relation back of amendments. In Whitham Construction Co. v. Remer,™ the court 
denied an amendment which sought to add claims for personal injury and funeral 
expenses to the original claim for wrongful death. Although these new claims could 
be said to have arisen out of the same “conduct” or “occurrence,” the court held 
that they stated a “new cause of action.” The decision would be justified under 
the test suggested in the preceding paragraph only if the amendment compelled the 
parties to resort to new sources of evidence to litigate the additional claims. 

Although the result in the instant case is consistent with Rule 15 (c), the court’s 


reasoning seems open to question. Instead of deciding the case by determining whether 
the new claim arose out of the same “conduct, transaction, or occurrence,” the court 
based its opinion on the identity of the fact allegations in the original and amended 
complaint, and on the nature of the amended claim as involving merely an alterna- 
tive theory and not a new and additional claim for relief. Moreover, the court’s inter- 
pretation of Rule 15 (c) as expanding the concept of a “cause of action” so that it 
is co-extensive with “conduct, transaction, or occurrence” gives rise to problems of 


© Baltimore & O. S. R. Co. v. Carroll, 280 U.S. 491 (1930); Seaboard Air Line R. Co. v. 
Renn, 241 U.S. 290 (1916); Harriss v. Tams, 258 N.Y. 229, 179 N.E. 476 (1932). But cf. United 
States Shipping Board Emergency Fleet Co. v. Greenwald, 16 F. (2d) 948 (C.C.A. 2d 1927). 

« For a discussion of the various definitions of a ‘‘cause of action,” see Clark, Code Pleading 
75-87 (1928). 

1 See New Federal Rules of Civil Procedure as Related to Judicial Procedure in Ohio, 
13 U. of Cin. L. Rev. 1, 84 (1939); cf. the interpretation by the late Professor Hinton of an 
Illinois Statute (Ill. Rev. Stat. (1937) c. 110, § 170 (2)) similar to Rule 15 (c), Hinton, Illinois 
Civil Practice Act 65 (1934). See also 1 Moore, Federal Practice 811 (1938). But cf. Whitham 
Construction Co. v. Remer, 105 F. (2d) 371 (C.C.A. roth 1939). 

13 American Bar Association, Institute on Federal Rules 63 (1938). 

14 Wood, Limitation of Action § 5 (4th ed. 1916). 

18 See Ronald Press Co. v. Shea, 27 F. Supp. 857 (N.Y. 1939). 

#6 t05 F. (2d) 371 (C.C.A. roth 1939). 
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res judicata. If the plaintiff sues and alleges only one of several possible claims arising 
from a given transaction, and if the transaction constitutes the cause of action, then 
under the doctrine of res judicata, judgment on the pleaded claim bars suit on any 
other claim arising from the same transaction. This, in effect, would require a plain- 
tiff to join in one suit all claims based on a particular transaction—a result which the 
drafters of the new rules apparently did not intend."’ 


Public Utility Holding Company Act—Registration of Bond Issue—Effects of Fixed 
Charge Financing—{Securities and Exchange Commission].—Consumers Power Com- 
pany, a Maine corporation engaged in the production and distribution of electricity 
and gas in Michigan, and a wholly owned subsidiary of Commonwealth & Southern 
Corporation, filed a declaration under the Public Utility Holding Company Act of 
1935' in regard to the proposed issuance and sale of $28,594,000 first mortgage 3} 
per cent 30-year bonds: $18,594,000 of which, together with treasury funds, were 
to be employed in retiring at 1044 a like amount of 33 per cent first mortgage bonds 
due 1965; the $10,000,000 remainder were to reimburse the company treasury for 
certain property additions.? The Securities and Exchange Commission permitted the 
issuance of the portion to be used for refunding, but, with two dissents,3 refused to 
permit the declaration to become effective as to the $10,000,000 balance,‘ suggest- 


7 Rule 13 (a) compels the defendant to set up in a counterclaim every claim he has aris- 
ing out of the transaction that is the subject matter of the plaintiff’s claim, or be precluded 
from suing on it in any other proceeding. Since there is no comparable rule governing the 
plaintiff’s joinder of claims, a desirable rule might be to require the plaintiff, as well as the 
defendant, to settle all claims arising out of the same transaction in one proceeding. See 
Jones v. St. Paul Fire & Marine Ins. Co., 108 F. (2d) 123 (C.C.A. sth 1939). 


t 49 Stat. 803 (1935), 15 U.S.C.A. § 79 (Supp. 1939). The registration provisions of section 15 
were held constitutional in Electric Bond & Share Co. v. SEC, 303 U.S. 419 (1938). See 
Buchanan, The Public Utility Holding Company Problem, 25 Cal. L. Rev. 517 (1937); Meck 
and Cary, Regulation of Corporate Finance and Management under the Public Utility Hold- 
ing Company Act of 1935, 52 Harv. L. Rev. 216 (1938). 


2 The commission permitted to become effective another portion of the declaration which 
requested authority to issue 125,000 shares of no-par common stock at $28.25 per share. The 
stock was found conformable to section 7 (c) (1) (A) of the holding company act. 

Simultaneously, the application of the Commonwealth & Southern Corporation, the holder 
of all the 1,686,716 shares of stock outstanding, to purchase these shares was dismissed on the 
ground that under the Rule U-9C-3, C. C. H. Sec. Act Serv. 2115, SEC authorization fora 
holding company to purchase these shares was unnecessary. 

To facilitate a decision on the effectiveness of the registration statements, the commission 
accepted the offer of the two principal underwriters, Morgan, Stanley & Co. and Bonbright & 
Co., that they should receive no fees should they be found to be affiliates of the holding com- 
pany within the meaning of Rule U-12F-2, C. C. H. Sec. Act Serv. 2143. Commissioners 
Henderson and Eicher dissented in part on the grounds that the issue of the stock failed to 
comply with the standards of section 7 (d) (6) of the act, and that the acquisition was not 
exempt under section 10. 

3 Commissioners Mathews and Healy. 


4The commission granted the company a rehearing, Holding Co. Act Rel. 1854, at 8, 
(1939), but later, at the firm’s request, granted permission to withdraw the declaration as to 
the $10,000,000 issue, Holding Co. Act. Rel. 1901 (1940). On Sept. 30, 1939, the com- 
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ing instead the use of equity financing. Im the Matter of Consumers Power Com- 
pany 
While its duties under the Securities Act of 1933° are limited largely to promoting 
proper disclosure,’ the Securities and Exchange Commission, through the Public 
Utility Holding Company Act is given, in addition, broad power to regulate the 
extent and type of financing for public utility holding companies-and their sub- 
sidiaries.* With but two unimportant exceptions,® all registered** holding companies 
and their subsidiaries intending to issue securities must file with the commission a 
declaration describing the proposed issue." This declaration the commission shall not 
permit to become effective unless under section 7 (c) of the act it finds that 
“....(2) such security is to be issued .... solely (A) for the purpose of re- 
funding an outstanding security . . . . (B) for the purpose of financing the busi- 
ness of declarant as a public utility company... . . ? 


By section 7 (d), the commission shall grant approval unless it believes: 

“7, the security is not reasonably adapted to the security structure of the de- 

“2. the security is not reasonably adapted to the earning power of the declarant; 

3. financing by the issue and sale of the particular security is not necessary or 
appropriate to the economical and efficient operation of a business in 
which applicant lawfully is engaged or has an interest; .. . . 

4. the fees . . . . in connection with the issue . . . . are not reasonable; .... 

“6. the terms and conditions of the issue or sale of the securities are detrimental 

to the public interest or the interest of investors or consumers.” 


“ 


“ 


The commission found that the requirements of section 7 (g), that all applicable 
state laws with respect to an issue be complied with, had been met in regard to all the 
proposed issues; and that the issue of $18,594,000 was in accordance with section 


pany’s capitalization was: funded debt (first mortgage bonds 3}-3} per cent due 1965-70), 
$123,685,000 (51.11 per cent); preferred stock ($4.50 and $5.00), $70,631,024.50 (29.19 per 
cent); common stock and surplus (1,686,716 shares), $47,660,601.96 (19.70 per cent). Total 
capitalization, $241,976,626.46. 

It is interesting to note that if the proposed issue of 125,000 shares of common stock had 
been issued, the percentage of common stock and surplus to total investment would have risen 
from 19.70 per cent to 20.03 per cent even if all $28,594,000 of bonds had been sold. For the 
1939 income record, see note 25 infra. “a 

5 Holding Co. Act Rel. 1854 (1939). The problems of statutory interpretation are discussed 
in Application of Section 7 (d) of the Public Utility Holding Company Act to ““New Money” 
Security Issues, 49 Yale L. J. 746 (1940). 

6 48 Stat. 74 (1933), 15 U.S.C.A. § 77a (Supp. 1939). 

7 48 Stat 78-9 §§ 7 and 8 (1933), 15 U.S.C.A. §§ 77g and 77h (Supp. 1939). 

* The powers granted are analogous to those granted the Interstate Commerce Commission 
under section 11 of the Transportation Act of 1920, 41 Stat. 494 (1920), 49 U.S.C.A. § 20a 
(1929). For the application of this section, see III-A Sharfman, The Interstate Commerce 
Commission 527 (1935). 

* Short term notes of small amount are exempt. The commission may also grant certain 
exemptions, § 6 (b). 


*° For the registration provisions, see § 5.  § 6 (a). 











oe ee 


RECENT CASES 737 


7 (c) (2) (A) and section 7 (d) on the ground that refunding the older series of bonds 
at a lower rate of interest would be beneficial to the company. 

The reasons assigned for the adverse finding under section 7 (d) (3) on the $10,000,- 
ooo bond issue were: fixed-charge financing was not necessary for the operation of 
Consumers’ business since it could raise a like amount through the issuance of common 
stock; such financing was not appropriate since the funded debt of Consumers’ con- 
stituted, with one exception, a higher percentage of its total capitalization than that 
of similar utilities's located in the Middle West. The commission believed it unwise 
for the company to sell bonds while equity financing was available, since in the future 
it might be necessary to raise capital at a time when earnings and the general business 
situation would be less favorable. The utility could more easily obtain funds at a 
future time if it had not previously exhausted its credit. In addition, the commission 
did not want the company to develop a financial structure which might in the future 
make debt financing “necessary” within the meaning of section 7 (d) (3). ¢ 

A large proportion of long term bond financing with fixed interest charges is often 
considered unwise because the management incurs the burden of meeting periodic 
interest payments regardless of whether the cash position of the company is suffi- 
ciently strong to stand the disbursement. During periods of depression the company 
may be forced to neglect its property in an effort to raise cash. That such acts may 
prove costly in the long run to the enterprise as a whole only slightly deters the equity 
holders desperately trying to avoid foreclosure. Further, maturities may come at a 
time when it is difficult or impossible to retire or refund the bonds becoming due." 

The policy of the management in avoiding common stock financing for the operat- 
ing company may be ascribed to several factors. The introduction of any minority 
interest opens the way for court actions by shareholders alleging prejudicial conduct 
by the officers or directors which unduly favors the holding company."s Second, the 
greater the proportion of capital raised through voting securities, the more difficult it 
is for the holding company to retain control not only as against competing stockholders, 
but as against the management.of the operating company as well."* Third, under 
the present federal income-tax law, interest is an allowable deduction for the corpora- 
tion.!7 -— 

Two means of financing subsidiaries hitherto unmentioned are available to the 
holding company: it may invest capital itself in the expansion activities of the sub- 
sidiary,"* or it may plow back earnings of the subsidiary. Under the former method, 

™ The Ohio Power Co., Holding Co. Act. Rel. 1854, at 22 (1939). 

13 Detroit Edison Co., Cleveland Electric Illuminating Co., and Duquesne Light Co., 
Holding Co. Act Rel. 1854, at 22 (1939). 

™4 It should be noted besides that the entire bonded debt of Consumers Power, constituting 
51.3 per cent of its capitalization, matures within a five-year period from 1965 to 1970, Holding 
Co. Act Rel. 1854, at 4 (1939). 

15 See, in general, 13 Fletcher, Cyc. Corp. §§ 5813-58 (perm. ed. 1932). 

16 Berle and Means, The Modern Corporation and Private Property 81 (1932). 

17 Internal Rev. Code § 23 (b), 53 Stat. 12 (1939), 26 U.S.C.A. § 23 (b) (1940). 

*8 Of course, it may be possible for the public to own far in excess of 50 per cent of the 
common stock before control will be lost, Berle and Means, op. cit. supra note 16, at 80. But 
at some point, a further reduction in percentage of stock owned may become dangerous for 
those in control. 
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the holding company is faced with precisely the same problems of retaining control 
while securing funds by its own equity financing’ as face it when raising capital for 
the operating company. When the non-voting securities of holding companies com- 
manded a good market, the difficulty was easily solved through the use of three or 
four tiers of companies; but this means of financing is now restricted.** Reinvesting 
earnings, on the other hand, is a somewhat slow means of financing and subject to 
the hazard that a period of low earnings may force at least temporary abandonment 
of any extensive expansion program. Moreover, dividends from operating companies 
are usually essential to provide funds to meet the fixed charges of the holding com- 
pany. Pressure by stockholders of the holding company may well make it difficult 
to reduce or suspend dividends on its own common stock. Even if such pressure were 
ineffective, there are strong arguments against such enforced savings by the minority 
interests." 

Hence, it may well be that funds for expansion must be raised by the sale of se- 
curities. If the Securities and Exchange Commission is convinced that fixed-charge, 
non-voting securities represent an evil which must be avoided whenever possible, 
those in control of sound utilities which are able to and should expand may refuse to 
do so lest they lose control of their properties.** It is even conceivable that the states 
may be forced into the utility business to provide necessary expansion. 

Besides the disadvantages to the management in equity financing, a positive motive 
for debt financing results from the method of computing the fair return on a public 
utility. The standard practice, rarely deviated from, is to allow a blanket rate of re- 
turn on invested capital*3 (perhaps six or seven per cent),?4 regardless of its source. 
If the equity holders are able to raise a portion of the capital through bonds which 
carry a lower rate of interest than the rate of return which the utility commission is 
willing to allow the company, the common shareholders enjoy the difference. They 
receive a return not only on money invested, but also a return on money borrowed.*s 

The act imposes upon the commission the task of safeguarding the interests of 
the consumer, the investor, and the public generally.** If extensive bond financing 
makes for inflexible utility rates, both consumers and society as a whole should be 
concerned, for modern economists contend that an important factor in prolonging the 


9 This argument assumes that the SEC intends to restrict severely the sale of bonds. 

2° Section 11 of the act requires the simplification of utility systems. 

2 Buchanan, Theory and Practice in Dividend Distribution, 53 Q. J. Econ. 64 (1938). 

22 Thus Wendell L. Willkie, chairman of the board, said that the company may abandon 
expansion plans, N.Y. Times, col. 7, p. 23 (Dec. 29, 1939). 

#3 Mosher and Crawford, Public Utility Regulation 241 (1933). 

24 Ibid., at 227. 

2s The book value of the total assets of the company on January 1, 1939, was $270,507,000. 
Earnings for 1939 were $14,406,000, representing a return of 5.3 percent. After paying interest 
charges and dividends on preferred stock, there remained $6,250,000 for the $46,998,000 
equity; thus, there was a return of 13.2 per cent to the common shareholder, 6 Poor’s Financial 
Records, no. 164, at 4028 (Nov. 21, 1940). Through the use of holding companies, the rate of 
return is subject to fantastic expansion, Cohen, Confiscatory Rates and Modern Finance, 
39 Yale L. J. 151, 152 (1929). 

*§ 7 (d) (6). 





RECENT CASES 739 


present depression has been the inflexibility of a portion of the price structure.*? As 
the allowable rate of return for a utility is based on the total capital employed with 
little regard to source, the rate would probably not be immediately affected by an 
increase of equity financing. If greater difficulty in securing adequate capital were 
encountered by virtue of a decline in the rate of return on utility stocks, utility com- 
missions might be compelled to increase the allowable rate of return. As increasing 
proportions of the capital are raised through common stock, however, the risk of fore- 
closure and the burden of fixed charges become less, and hence the return necessary 
to attract capital should become less. Which of these tendencies would predominate 
it is impossible to predict. 

During the recent depression, utility commissions, in response to considerable 
pressure, frequently reduced rates,** sometimes expressly repudiating the “overall” 
method of computing rate of return, at least for the duration of the emergency, and 
adopting the plan of computing the amount necessary to meet fixed charges and then 
adding a sum sufficient to pay a dividend of five or six per cent on the common stock.?9 
Under this system, since (theoretically) the common stock dividend rate exceeds the 
interest rate on high-grade bonds, the larger the proportion of bonds to the total 
capitalization, the smaller will be the aggregate cost of capital necessary for a fair 
return, and hence, the lower the rates to consumers. But it is questionable whether 
rates will be lower than if only common stock financing were employed; for not only 
is there the possibility that the bonds will have been issued during prosperous times 
and thus carry high interest rates, but the common stock will require a higher rate 
of return because of the additional risk and the burden of fixed charges. 

As to investors, it may be argued that in a competitive society the commission’s 
task should be limited to effectuating adequate disclosure. But the commission may 
be convinced that competition is not a completely effective safeguard to investors, 
although if judged by traditional standards, Consumers Power bonds are secure in- 
vestments.3* Price level changes may cause a marked disparity between the purchasing 
power of the money lent and that repaid. The management of a debtor firm may be 
driven to exhaust the liquid assets of the business in an attempt to meet fixed charges, 
in order to prevent a receivership or foreclosure which would result in the destruction 
of the residual equity. s,Upon foreclosure, the bondholders would eventually come into 
possession of property which, in order to pay the bond interest, has been allowed 
to deteriorate. Working capital, moreover, is likely to be inadequate. The bond- 
holders may find, in effect, that a portion of their investment has been repaid in the 
form of interest. That these dangers are not visionary is evidenced by the history of 


27 Sumner, Public Utility Prices and the Business Cycle; a Study in the Theory of Price 
Rigidity, 21 Rev. of Econ. Statistics 97 (1939). 


28 In re Wisconsin Tel. Co., [1932 D] Public Util. Rep. 173 (Wis.). In Public Service Com- 
m’n of Wisconsin v. Wisconsin Tel. Co., 289 U.S. 67 (1933), the Supreme Court vacated an 
injunction granted by the district court. 


29 In re Wisconsin Tel. Co., [1932 D] Public Util. Rep. 173 (Wis.); Dep’t of Public Works v. 
West Coast Tel. Co., [1933 A] Public Util. Rep. 487 (Wash.); cf. In re New Haven Water 
Co., [1932 E] Public Util. Rep. 97 (Conn.). 


3° Both Moody’s and Poor’s give Consumer bonds the second highest rating (Aa), Poor’s 
Utilities 755 (1939); Moody’s Public Utilities 706 (1939). 
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the railroads.* Utility investors probably fared better during recent years than they 
otherwise might have because the market for electrical energy was expanding.* Per- 
haps the commission feels that such a fortuitous circumstance cannot be relied upon 
to protect the investor in the future. 

The new Consumers Power bonds yield the low rate of 2.97 per cent.33 If the 
interest rate on securities of equal soundness should rise, the market price of these 
bonds will decline.s4 Consequently, the maintenance of principal intact, so important 
for banks and trustees, may not be feasible in the case of low yield investments. But 
even though a trustee or bank appreciates the danger of the traditional form of in- 
vesting, the pressure of public opinion together with express statutory restrictions 
operates to prevent a change in customary investment policy. Even without these 
restrictions, trustees would hesitate to invest in the common stock of companies free 
of bonded indebtedness if it is true that the indebtedness of other firms makes for 
such instability in the whole economic system that the common stock of all firms is 
an insecure investment. 

During crises, the rush to liquidity in order to meet maturing obligations results 
in hoarding which accelerates the decline of prices.** The commission may desire to 
check these cumulative maladjustments by reducing the amount of fixed-maturity 
securities. While the scope of its authority is limited, its authority does comprehend 
the public utility industry which has extensively used this means of financing. The 
security given to a few investors may be more than counterbalanced by the general 
insecurity to society as a whole and ultimately to the favored class itself. 


3 Moulton, The American Transportation Problem (1933). 
3* Moody’s Public Utilities o16 (1939). 
33 Holding Co. Act Rel. 1854, at 3 (1939). 


34 See McDiarmid, Plain Talk on Debt Retirement from a Utility Bond Buyer, 24 Pub. 
Util. Fortnightly 67 (1939). If the interest rate should rise to 4 per cent while these 34 per 
cent bonds have 25 years to run, the bonds (theoretically) will decline to $92.14 (assuming 
interest is paid semi-annually): 


(Present val. of bond) (Present val. of interest) 


02 


co peg 
op (=; ») + 1.75 (=) = 37.152788 + 1.75 (31.4236059) 


= 37-15 + 54.99 = $92.14. 
38 The statutes are summarized in 3 Bogert, Trusts and Trustees § 616 et seq. (1935). 


36 Simons, Rules versus Authorities in Monetary Policy, 44 J. of Pol. Econ. 1 (1936). The 
extent of hoarding might perhaps be reduced by stiff sinking fund requirements. But under the 
Consumers trust agreement, only 4 of 1 per cent of the total bonded indebtedness is to be 
retired each year, Moody’s Public Utilities 707 (1939). 
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The Federal Income Tax. By Roy G. and Gladys C. Blakey. New York: Longmans, 

Green & Co., 1940. Pp. xvii, 640. $7.50. 

This is a real book, written solidly and soundly. The learning and wisdom it con- 
tains have ripened slowly and well during the whole operative period of modern 
federal income taxes. Combining practical experience with scholarly research, the au- 
thors have kept their feet on the ground and their heads out of the clouds. This in itself 
makes the volume highly acceptable to the lawyer, and another strong recommenda- 
tion can be added. Both advocate and legal adviser must meet situations as they come, 
shaping argument and action to fit the peculiar needs of each case. Only by rare co- 
incidence will ready-made theories or contentions about taxation or any other subject 
serve this purpose. But information, exposition, the story of what happened and why, 
and what it means, the lawyer must have as his starting basis. Exactly this the 
Blakeys supply with reference to the income tax. Their aim is to tell and explain fiscal 
history, not to wrangle over it. Sometimes their own views appear inferentially, 
more rarely by direct comment, but the impression consistently conveyed is that of 
well-rounded objective statement. 

The scheme of development splits the book into two parts. The first and longer of 
the two is a running presentation of the legislative, administrative, and judicial 
development of national income taxation from Civil War days through the struggles 
centering about 1894—5 and 1909-13 and every subsequent revenue act to the end of 
1939.' The interplay of political and economic forces is described; legislative marching 
and countermarching, committee reports, congressional debate, and executive atti- 
tude and influence are reviewed; and popular reactions are indicated. The authors 
draw their material from conventional legal sources, from newspapers and periodical 
literature, from political biography. They are also able to employ significant unpub- 
lished statements, notably one from Cordell Hull, and their own direct personal knowl- 
edge on many points. 

It is a skillfully condensed and colorful recital. Human interest and the personal 
factor abound. Theodore Roosevelt makes one explosive appearance and then turns 
off the thunder; William Howard Taft moves large and jovial on his persuasive way; 
Elihu Root displays his political acumen, his skill in draftsmanship, and his analytical 
penetration; the LaFollettes, father and son, fight the battle of liberalism; Woodrow 
Wilson delivers his stirring revenue message of May 27, 1918; the irate Senator 
Couzens murders Secretary Mellon’s beauty sleep; Franklin D. Roosevelt intermeshes 
revenue raising and social control; Huey Long struts and schemes and filibusters. 
Dozens of other well-known or well-remembered actors speak their lines and play their 
parts. This kind of fiscal history is fun. 


t This part of the book is a good complement to the latest edition of Barton and Browning, 
Federal Income and Estate Tax Laws, which cuts across the chronological grain of legislation. 
The Blakeys, while less precise and detailed in their history of statutory sections than Seidman, 
Legislative History of Federal Income Tax Laws (1938), tap far more varied source material. 
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The second part of the book is a summarized treatment of particular topics and 
problems. The bulk of this part lies between pages 478 and 577, in which space the 
authors deal with the evolving definition of taxable income, the question of rates and 
exemptions, the whole field of administration, and a series of suggestions for states- 
man-like evaluation of the income tax. Other discussion belonging in the same category, 
although placed ahead for sound reasons, covers the matters of social security? and 
intergovernmental immunities.’ It should be added that throughout the volume and 
in an appendix appear charts, diagrams, and tabulations which serve as summaries of 
various aspects of matters discussed. At many points in the summations, the authors 
must have been tempted to “sputify” as well as specify. They adhered, however, to 
their role as expositors of history. In consequence, the final chapter heading—‘‘Con- 
clusion’”’—cannot be deemed the terminus either of their thought or of the reader’s, 
but simply the end of this presentation of material for thought. 

The scheme of the book is so well conceived and executed as to leave little opening 
to broad adverse criticism. Those topics chosen for summarization are, it will have 
been noticed, far from numerous. Certainly no worthy history of the federal income 
tax could risk omission of any of the selected subjects. But how about the omission 
of certain other vexed questions? It would do a lot of us good, for instance, to be led 
through the maze of accountancy connected with the income tax. Perhaps the Blakeys 
will reply: “Page George O. May; we have no intention of attempting to gild his 
lilies.” To try again, how about some further light upon problems of draftsmanship? 
Here we are, dealing with a vast aggregate of statutory provisions, overlaid by intricate 
administrative regulations, the whole so delicately balanced at innumerable points 
that the careless touch of profane amendatory hands may work disaster. Ought we 
not to be told about Middleton Beaman and his skilled associates in the Office of 
Legislative Counsel; about the technical staff of the Joint Committee on Internal 
Revenue Taxation; and about the large body of expert draftsmen working in the 
Treasury and the Bureau of Internal Revenue? To which inquiry it may be the au- 
thors will answer: ‘We have told you a good deal about all these agencies, if you will 
take pains to piece our references together;‘ further elaboration would be caviar to 
the general, and we have not pretended to write for specialists.” Then there is the 
troublous matter of capital gains and losses, subject to so much controversy and the 
source of so vast a literature that many who have to deal with income taxation are 
thoroughly lost in the maze. The book necessarily touches this topic at numerous 
points, but does not contain a unified comprehensive discussion. Possibly it was de- 
cided that such discussion, if truly adequate, would have to be so lengthy as not only 
to expand the volume beyond moderate size but even to unbalance the plan of pres- 
entation. Following that conclusion, the most of which should have been ventured 
was a summary tabulation of the capital transaction provisions of the successive 
revenue acts, and this tabulation has been inserted.‘ 


* P. 390 et seq. 3 P. 457 et seq. 

4 This is true; and what is more, they have indexed most of their material so that it can be 
turned up. See the index headings ‘Joint Committee on Internal Revenue Taxation” and 
“Legislative Drafting Service’’; also pp. 219, 226, 348, 352 n. 10, 372, 406, 431, and 499-500. 
But there is no reference to the standard articles; viz., Moore, Foreword to the Office of the 
Legislative Counsel, 29 Col. L. Rev. 379 (1929); and Lee, The Office of the Legislative Counsel, 
29 Col. L. Rev. 381 (1929). 


5 Pp. 586-8. 
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Minor specific criticisms amount to little. Case citations do not always adhere 
meticulously to the best form.‘ Inconsistent and partially inaccurate statements ap- 
pear about taxation of intercorporate dividends.’ The summary of Brushaber v. 
Union Pacific R. Co.* does not explain the problem which so disturbed Chief Justice 
White and which he met with such clumsy turgidity,® although a pair of later passages'® 
do suggest this problem. Eisner v. Macomber" is not adequately followed through 
later litigious developments.” Surtax rates under the Revenue Act of 1934 are stated 
inaccurately on one page*} but correctly in a subsequent tabulation.’4 Senator Hast- 
ings does not appear as a member of the Senate Finance Committee in 1936,"5 al- 
though correctly referred to as author of a minority report.‘ The provision of the 
Revenue Act of 1937 which modified the $1,000 “personal exemption” of trusts is 
inadequately paraphrased.” The effect of the amendment to the closing agreement 


6 P. 57 n. 144 correctly states that Connecticut Gen’l Life Ins. Co. v. Eaton was affirmed, 
but does not give the citation (Eaton v. Connecticut Gen’l Life Ins. Co., 223 Fed. 1022 (C.C.A. 
2d 1915)) of the affirmance. P. 333 n. 136 gives the date of the Supreme Court’s decision in 
O’Malley v. Woodrough as May 24, 1939; p. 483 n. 14 correctly dates the case May 22, 1939. 
P. 388 n. 17 dates Steward Machine Co. v. Davis in 1939 instead of 1937. Dates are not given 
at all for a good many of the cases cited. A number of Supreme Court cases are listed with 
only the unofficial citations, although the latest official citations were available well before the 
end of 1939. See pp. 293 n. 60, 333 n. 136, 384 n. 8, 388 n. 17, 462 n. 19, 467 n. 36, 483 n. 14, 
and 497 0. 59. 

7 E.g., pp. 97 (last paragraph), 100 (last full paragraph), 143 (last full paragraph), and 155 
(next to last paragraph), which are correct. But see pp. 404 (text and n. 10) and 523, which 
seem incorrect. 

§ 240 U.S. 1 (1916); pp. 101-2. 


9 240 U.S. 1, 11-19 (1916). The embarrassing series of propositions was: (1) the Pollock 
case declares a tax upon income derived from property to be a direct tax; (2) therefore the sole 
express constitutional restriction upon such a tax has been the requirement of apportionment; 
(3) but the Sixteenth Amendment has wiped out that requirement; (4) consequently the in- 
come tax, or at least a substantial part of it, is constitutionally unbridled. The Chief Justice’s 
answer was that the Sixteenth Amendment returned the income tax lock, stock, and barrel to 
the category of indirect taxes, restricted by the rule of geographical uniformity. See also his 
outburst on the same point in Stanton v. Baltic Mining Co., 240 U.S. 103, 113 (1916), where 
he accuses the majority in the Pollock case of ‘‘testing the tax not by what it was—a tax on 
income, but by a mistaken theory deduced from the origin or source of the income taxed.” 

1° Pp. 465-6 and 482 n. 9; an amusing misprint near the top of p. 466 substitutes “Hark” 
for “Mark” and imports a jauntily poetic air into a ponderous judicial quotation. 

252 U.S. 189 (1920). 

2 Pp. 115, 120 N. 73, 404 N. 8, 483, 497, 503 (n. 81 on this page says ‘‘taxable” when “non- 
taxable”’ seems the proper word), and 506. The final cases of the series are Helvering v. 
Gowran, 302 U.S. 238 (1937), and Helvering v. Pfeiffer, 302 U.S. 247 (1937), which led to the 
fascinating draftsmanship in Internal Revenue Code, §§ 113 (a) (19) and 117 (h) (5); cf. 
Revenue Act of 1939, § 214 (e) and (f). See Seghers, Determination of Gain or Loss Upon the 
Sale of Stock or Stock Rights, 18 Taxes 11 (1940); Eichholz, The Revenue Act of 1939 and 
the Basis of Stock Dividends and Rights, 40 Col. L. Rev. 404 (1940); and James, The Present 
Status of Stock Dividends under the Sixteenth Amendment, 6 Univ. Chi. L. Rev. 215 (1939). 


3 P. 363. ™P. 515. 18 P. 414 0. 29. 16 P. 420. 


17 Pp. 432 and 434; cf. p. 452. The authors do not allow sufficiently for lawyers’ ingenuity in 
dealing with the words “‘and there is not distributed an amount equal to the net income” in 
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provision by the Revenue Act of 1938 is stated much too narrowly as though it were 
intended to apply only in basic cases;** the intention was at all times far broader, and 
the wording corresponds."® In connection with the discussion of taxes on gross receipts, 
gross income, net income, and clear income,”* the authors might well have mentioned 
Stewart Dry Goods Co. v. Lewis,* even though Minnesota v. National Tea Co. has 
indicated that the standing of the Stewart case is precarious. The authors say that 
“since 1935, there seems to be little or no excuse for retaining a double system of rates 
and distinguishing between a normal tax and a surtax on individuals.’’3 Excusable or 
not, this is a mighty good method of extracting a bit more revenue so long as federal 
bonds are outstanding which bear interest exempt from normal tax only.*4 In connec- 
tion with the distinction between “avoidance” and “evasion’’*s the best modern 
dissertation*—indeed, probably the best job ever done on this hard topic—should 
certainly have been cited. 

But these are “fly-specks on the sun,” as John Chipman Gray once said when 
criticizing an important book, and a fair review of The Federal Income Tax must 
close with greater dignity. Professor and Mrs. Blakey thoroughly and vividly remind 
us of the hard emergencies through which national income taxation has already 
passed. It came down the last quarter-century staggered at times not only by over- 
load but by political cowardice, by stupidity, by sectional selfishness, by intellectual 
dishonesty, by proposals unsound almost to the verge of lunacy, yet somehow keeping 
its feet. Men of moral courage, wisdom, and increasing expertness have supported 
and shaped it, although often their views prevailed far too tardily or by dangerously 
narrow margins. At best, we shall soon have to stop playing Macawber and resolutely 
balance our budget; at worst, grimly finance another war, starting the job deep-sunk 
in debt. For either purpose the income tax in some form must be our main fiscal 
reliance. The Blakeys will have rendered no mean service if their book helps drive 
home a sense of the deadly risk in paltering with the situation. 


Joun M. Macurre* 


§ 401 of the act. This whole episode, which continued into 1938, suggests that everybody was 
badly misled or that somebody was being hoodwinked. See H. Rep. 1860, 75th Cong. 3d Sess., 
at 46 (1938); Internal Revenue Code, § 163(a). 


8 P. 453; Revenue Act of 1938, § 801; Internal Revenue Code, § 3760. 


9 For example, the closing agreement section was intended to help on the pestiferous prob- 
lem of timing bad debt deductions; and it has a vital bearing upon the intricate ‘‘mitigation’’ 
provisions of Internal Revenue Code, § 38o0r. 


2° Pp. 483, 484, 486 n. 22, and 506. 

** 294 U.S. 550 (1935). 

#2 60 S. Ct. 676 (1940). 

3 P. 520. 

*4 See the list in C.C.H. Federal Tax Serv. ¥ 107, pp. 1305-10. 

*5 P. 556, particularly n. 38. 

*6 Paul, Studies in Federal Taxation 9-157 (1937). Paul’s work generally is ignored, save 
for the citation on p. 613 of Paul and Mertens, The Law of Federal Income Taxation (1934-8). 
* Professor of Law, Harvard University Law School. 
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Early American Land Companies. By Shaw Livermore. New York: Commonwealth 

Fund, 1939. Pp. xxx, 327. $3.50. 

Present-day corporation theory with all its modern improvements is often not 
quite as certain nor as precise as one might expect. These shortcomings are usually 
ascribed, at least in part, to the curious development of business associations in this 
country during the formative decades before and after 1800, and to legislative vagaries 
regulating such early ventures. But if proof of the pervading influence of history were 
required, reference to Professor Livermore’s volume on Early American Land Com- 
panies should now adequately suffice. 

Briefly, the view expressed by Professor Livermore is that there existed for centuries 
in England a disposition of business groups to organize spontaneously for any common 
purpose, with or without official approval, and the settlers brought this tendency along 
with them over to America. In the later colonial period, commercial enterprise grew 
and changed in character: joint management of capital contributions became neces- 
sary in large-scale operations. With a conservative atmosphere of legal traditions, it 
was only natural for investors to utilize the experience of the past in establishing their 
new companies. That is not to say they did not experiment freely. Actually these 
groups drew partially on New England models in town organization' and borrowed too 
from French and Dutch business practices; again, certain ideas of management came 
from the “numercially insignificant chartered” corporations, though speculative 
activities generally ignored such a device.? Thus the colonists seem to have believed in 
their inherent right to set up associations of any kind or description according to their 
own peculiar needs:3 if governmental sanction might later be requisite, no doubt it 
would be readily forthcoming in due course. Meantime their indifference as to legiti- 
mate charters arose not only out of the very considerable expense entailed, but also 
out of the common law disadvantages incident to the grant, such as chancery power 
of visitation,‘ the control over by-laws and an ever-present menace of quo warranto. 
In short, assuming human actions are based on self-interest, certainly those hybrid 
types of business units which were slowly and gradually evolved amply furthered co- 
lonial financial interests. 

In the rude state of pre-Revolutionary society, a legal historian would scarcely 


t In his introduction (pp. xi-xx), Professor Goebel has indicated also the New England con- 
cept of the corporate character of the church. The associative ideas in religious affairs seem to 
have reached over into secular matters, at least in relation to the New England towns. 


2 Professor Goebel adds: ‘“The reasons for this are several. In the first place, a royal charter 
or parlimentary incorporation was costly, and the legal status of a colonial charter or act was by 
no means certain. Furthermore, the extension of the Bubble Act to the Colonies (1741), al- 
though it does not appear to have stimulated a policy of repressing colonial companies, re- 
mained at least as a warning on the statute books. In the second place, limited liability was 
not, at least as to business companies, a settled incident of corporations, and hence the motive 
which later proved so compulsive was absent. Finally, even the increase in formally incor- 
porated companies had not caused any substantial abatement in the popular ideas respecting 
the effects of free association as respects the exercise of rights or privileges connected with cor- 
porateness as the common law understood it.” Introduction, xxii-xxiii. Cf. 2 Davis, Essays 
in the Earlier History of American Corporations 4-8 (1917). 

3P. 217. 


‘ Pound, Visitorial Jurisdiction over Corporations in Equity, 49 Harv. L. Rev. 369 (1936). 
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expect to find corporate development in the highest perfection. Still its business 
groups were soon confronted with an opportunity of marketing vast areas of un- 
explored territory, and the subsequent land companies first truly exemplified their 
associative genius. The various forms of enterprise invented for land merchandising 
were immensely important in determining the character and scope of eighteenth- 
century commercial operations, representing as these did “the indigenous response of 
American business men” to a problem that imperatively necessitated the company 
solution.s Legal logicians might reason about Bubble Act abstractions: a compelling 
speculative instinct drove colonial leaders to disregard any limitations in promoting 
their land syndicates. And therein lies much of the explanation for an eventual break 
between the law in books, embodying rigid common law rules as to incorporation, and 
the law in action as utilized by early business organizations.‘ When, two generations 
later, American legislatures finally recognized the demands of the business community 
by enacting general incorporation statutes, it was merely an acceptance of the principle 
of free association typified by the land companies. The law had simply advanced from 
particular images to general terms. 

The present volume accordingly serves the useful purpose of interpreting corpora- 
tion theory of the past, by an examination of legal doctrine in the light of economic 
history. Without wandering “too far beyond the strict boundaries of legal research,” 
it describes the evolution of a new framework for American business and explains the 
interesting conflict with early legislators that hindered or delayed ultimate accomplish- 
ment. Professor Livermore observes that few juristic developments have ever had to 
struggle with more unfavorable circumstances. At the start, there was the notion of 
the corporation as a quasi-public body, “created legitimately only to advance the pub- 
lic or national welfare and not primarily for private profit.” Hence, from political 
considerations, the state was inclined to distrust these groups as potential rivals for 
sovereign power.’ There was much to be said for thisapproach: the corporate charter 
was usually sought in order to gain an exclusive privilege* (be it a “public utility” 
franchise, or a monopoly of some sort or even the authority to govern a proprietary 
area). In any event, since monopolistic advantage was unnecessary to land exploita- 
tion, company organizers wisely dispensed with formal recognition in order to experi- 
ment with other types of association. Here their innovations encountered the scrutiny 
of eighteenth-century lawyers, and the bar has never been known for its imagination or 
sympathy. Thereafter, as the structure of business ventures became more and more 
definite, the associative impulse had to contend with judicial inertia and, following the 
turn of the century, with legislatures that sought to cripple the corporate body.® The 
essential fact remained, however, that groups enterprise had eventually achieved most 


s “For various reasons the land problem was focal. It was the great commodity, bait for 
the greenhorns abroad, a spur to the restless at home, for its possession was the criterion of 
political rights, the assurance of social status. Inevitably, it was the first of the great American 
roads to affluence or ruin.” Introduction, xxiv. 


* Cf. Pound, Law in Books and Law in Action, 44 Amer. L. Rev. 12 (1910). 


7 Pp. ro and 244. See also, as to other associations, Dicey, Law and Opinion in England 
467 (8th ed. rors). 


® Pp. 17, 64 and ats. 
9 P. 258 et seq. 
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of the characteristics of the modern corporation,"* thanks to the efforts of a long line of 
early statesmen and financial leaders." 

The very extent of the author’s undertaking invites critical comment, combining 
as it does legal history with realist doctrines of corporation law and eighteenth- 
century finance with schemes for exploiting the old Northwest. That an economist 
should have produced this work surely speaks well for the unification of the social 
sciences; on the other hand, such an ambitious effort must unfortunately omit much* 
and neglect even more. One suspects too that the wish is sometimes father to the 
thought when every sort of instance is cited to prove the main contention.’ His- 
torians might hold that the political issues involved in checking French settlement of 
the Ohio Valley, and later in safeguarding the frontier against Indian aggression, 
played a more important role in the organization of the pre-Revolutionary groups than 
Professor Livermore allows. Moreover, the legal terminology accompanying the dis- 
cussion is occasionally subject to the charge of being inexact or misleading. The book’s 
prejudice against Beardian writers's hardly jibes with the admission that the early 


*° Any general discussion of the nature of the early commercial ventures would be beyond 
the scope of this review, yet a short survey of Professor Livermore’s treatment might 
clarify his thesis. With the New England proprietorship and the proprietary colonies as his- 
torical background, there is an initial discussion of primitive business organizations that com- 
menced the trend away from simple methods of partnership. The pre-Revolutionary land 
companies are then treated in natural sequence with interesting comment on each of the larger 
ones, such as the first Ohio Company, the Transylvania Project, the Illinois-Wabash Com- 
panies and the Indiana Company. These all led up to the Vandalia enterprise, ‘‘the climactic 
undertaking of the trans-Allegheny expansionists,” which, like its predecessors, came to a 
dismal end with the adoption of the Quebec Bill and the new British governmental policy for 
the Western Country. Of course, the first land speculators had to contend with very serious 
disadvantages; but even when their companies failed, they were entitled to praise for develop- 
ing such carefully-organized groups. The post-Revolutionary land companies (and there was 
an astonishing number of them) could build on these foundations, and evince afterwards a 
clear growth of the corporate concept. Later change in legal theory was partly the cause and 
partly the effect of a corresponding change in the commerce and industry of the time. 

« Representative leaders were Ethan Allen, Alexander Hamilton, Patrick Henry, Henry 
Knox, George Mason, Robert Morris, Israel Putnam, George Washington and James Wilson. 


‘2 For example, Professor Livermore has omitted intentionally any discussion of the Symmes 
purchase, on the debatable ground that it was “‘a one-man project.’’ And the failure to discuss 
an early legislative recognition of the associative impulse, through the enactment of general 
incorporation statutes covering religious, charitable and literary organizations (e.g., 1 Chase, 
Statutes of Ohio 204-5 (1833), for the Northwest Territory law of 1798), represents perhaps 
an effort to limit the material simply to business associations. 

13 Some of the early companies would today be compared with the Massachusetts business 
trust (cf., e.g., Williams v. Milton, 215 Mass. 1, 102 N.E. 355 (1913)), just as many of the 
earlier mining ventures resemble the mining partnership of the present time (cf. Childers v. 
Neely, 47 W.Va. 70, 34 S.E. 828 (1899); and Blackmarr v. Williamson, 57 W.Va. 249, so S.E. 
254 (1905)). The fact that one might then as now obtain corporate advantages without incor- 
poration scarcely aids in proving the author’s thesis. Moreover, the belief of the associates 
that they were creating something analogous to a tenancy in common (see as to the later Ohio 
Company, 2 Smith, The St. Clair Papers 64-7 (1882)), would seem to negative the corporate 
concept. 


4 Pp. 7 n. 8 and 156 n. 47. 
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land speculator drew “censorious judgment.” There are but few minor errors of 
fact.” 

On the whole, this interesting work has ably demonstrated in sound and thoughtful 
fashion the debt of the present to the historical development of business associations 
in America. The footnotes and references contain valuable quotations as to the various 
topics considered and have the merit of really clarifying the text. It may be read with 
profit by any student of corporation law. 

There is an excellent bibliography of material, but the index is barely adequate. 


C. C. WittiaMs, Jr.* 


Cases on Future Interests. By Lewis M. Simes. Chicago: Callaghan & Co., 1939. 

Pp. xii, 866. $6.50. 

Anyone familiar with Professor Simes’s treatise on the law of future interests would 
approach this volume expecting to find it to be a well-planned and well-selected collec- 
tion of cases. He will not be disappointed. It is a compact and meaty casebook. 

The first feature that appealed to the reviewer’s attention was the arrangement of 
the material. The book is divided into four parts which are, in order: The Varieties 
of Future Interests and Expectancies; Powers of Appointments and Related Powers; 
Problems of Construction; and General Rules of Policy in Creating Future Interests. 
The placing of powers of appointment before problems of construction is an unusual 
feature and an excellent idea. 

The arrangement of the chapters under the several parts also commends itself to 
the reviewer, particularly the order of treatment in the chapters on powers, and the 
chapters on the general rules of policy restricting the creation of future interests. 
Without going into the arrangement of the chapters on powers, it may be said that it 
seems the most logical order of treatment that the reviewer has observed. In the chap- 
ter on general rules of policy, the plan of treating consecutively illegal conditions and 
limitations, direct restraints on alienation, and the rule of perpetuities, is in accord 
with the historical development, and affords opportunities for distinguishing these 
several rules and contrasting the effect of their operation. This advantage is further 
enhanced by following those chapters with the chapters on private trusts as perpetui- 
ties, and statutes as to the suspension of the power of alienation. The arrangement of 
all of this part of the book is highly commendable. 

Excellent judgment has been used in apportioning the space to the several topics. 
Each subject seems to receive the proportion which is its due. The space devoted to 
rules of construction is kept within reasonable bounds. There are, as the editor says, 
“limits to the utility of a study of such variable and elusive material.” In this respect 
three things are necessary: first, to show the pitfalls; second, the devices by which the 
courts rescue the unfortunate; and third, and most important, the roads by which the 
pitfalls may be avoided. The editor seems to place the emphasis where it properly be- 








5 Pp. 131 N. 133. 


*6E.g., “It is even more certain that the leaders of the later Ohio Company .. . . were 
primarily drawn from the agricultural population.” P. 37. Among such leaders were Dr. 
Cutler, General Parsons, Winthrop Sargent and General Varnum. 


* Professor of Law, West Virginia University College of Law. 
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longs, upon the proper drafting cf instruments rather than upon the pathological cases 
that arise out of bad drafting. 

The cases are well selected. The great majority of them are American decisions. 
English cases of historical importance are succinctly stated in notes. Adequate atten- 
tion is given to the statutory changes in the law, and an unusual proportion of the 
space is devoted to decisions under those statutes. 

All the devices used by modern casebooks are to be found within the compass of 
this volume. There are excellent historical and introductory notes; brief statements of 
additional illustrative cases with the decisions stated; statements of the weight of 
authority; references to and quotations from the Restatement of Property; and ques- 
tions to exercise the minds of the students. 

Finally, the book contains only 866 pages. The editor is entitled to great credit for 
getting so much valuable material within this compass. The book contains abundant 
matter for all the classroom time that should be devoted to a course on the law of 
future interests. 

EVERETT FRASER* 


Cases and Materials on Creditor’s Rights. By John Hanna and James Angell Mc- 
Laughlin. 3d ed. Chicago: Foundation Press, Inc., 1939. Pp. xxviii, 1144. $7.50. 
The publication of the third edition of Cases and Materials on Creditor’s Rights sug- 

gests a probable fourth edition in the near future. Perhaps, in a subject as inherently 

difficult as bankruptcy, and one that has changed with such rapidity in the span of a 

few years, this should not be unexpected. But it is hoped that next time the authors 

will publish a supplement rather than a new text. 

Because of the recentness of the Chandler Act it might appear that the third edition 
should have been held back a few years longer. With this thought in mind, the new 
text was examined and a detailed comparison with the second edition was made in 
order to determine whether the effort involved was justified. 

The third edition, in general, remains unchanged in format. It is interesting to note 
that the size of the book was reduced despite the fact that it contains approximately 
thirty-two more leading cases. The saving in space results from the omission of the 
entire Bankruptcy Act, which is now bound separately with annotations, the omission 
of the appendices, the digesting of approximately fifteen cases formerly reported in 
full, and the omission of reprints of bankruptcy sections as section headings for the 
cases in Part II of the book. It is true that the authors added some new materials: 
for example, in Part I we find special notes on creditor’s agreements and bank receiver- 
ships. In Part II the authors have made extensive use of the introductory paragraph 
to cover the complex details of administrative and jurisdictional features of the act, 
and Chapter IV, entitled “Assets of the Estate” is preceded by an introductory note 
on the “Scope of Recent Legislation”; in Chapter V, the subject of compositions is 
covered in a four-page note. On the whole, despite the fact that the total number of 
cases, excluding the subject of corporate receiverships, has been decreased, it would 
appear that the book remains substantially unchanged since in the majority of cases 
the substituted text material takes the place of the omitted cases. 

In Part I, eight cases are omitted, eight cases edited or digested, and four new cases 


* Dean, University of Minnesota Law School. 
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substituted for those omitted. The notes have been given a thorough dressing-up. 
Not only have they been rearranged and renumbered for uniformity in appearance and 
logical sequence, but where available, new cases and law review articles have been 
cited; and in several instances the notes have been greatly increased in scope. The 
ultimate result is a saving of fifty-seven pages in Part I, plus a marked improvement in 
source material. 

It is in Part II that we find the most drastic changes. A statistical comparison of 
the contents of the bankruptcy section, up to the subject of corporate reorganization, 
indicates that thirteen new cases have appeared, fifty cases have been omitted, and 
seven cases digested. The writer is grateful to the authors for the deletions. While the 
Chandler Act rendered many of the cases obsolete, others were omitted because they 
dealt largely with procedural details which are now far more effectively presented in 
text form, with tremendous saving in classroom time. 

A few illustrations will suffice to show that the authors have made effective use of 
text material to handle details of the act with a resultant saving in space and an in- 
crease in “terminal” footnotes, which renders the book modern as a source book. 
Substitution of introductory paragraphs for reprints of the relevant bankruptcy sec- 
tions is a distinct improvement. Through inclusion of the relevant sections, references 
to the act are made more complete and the student is made to realize that one section 
will not solve the problems in a particular subdivision of the book. Furthermore, these 
omissions, besides saving a great deal of space, will help lead students to the bank- 
ruptcy supplement, for frequent reference is made to the annotations found therein. 

The next feature that calls for comment, and which is also an improvement over 
the second edition, is the treatment accorded the ‘“‘Scope of Bankruptcy Jurisdiction.” 
In the second edition, the author had a brief comment followed by six cases, five of 
which dealt with the then new features of the Bankruptcy Act. These cases had al- 
ways seemed too much in advance of information. They involved problems calling 
for an extensive knowledge of the subject—a knowledge which the students at that 
time were painfully lacking. The reduction of this group of cases, coupled with an 
introductory summary of the problems involved, saves much space and presents the 
topic far more effectively. 

Here again the footnotes have been brought up to date. Frequent reference is made 
to changes in the law, and the student’s attention is drawn to the annotations found 
in the supplement. And here too one is brought to the realization that since the 
Chandler Act is built upon the framework of the original Act of 1898, one cannot 
throw out of the window the principles developed by the decisions under that act. 
Thus, the basic treatment accorded bankruptcy remains largely unchanged. 

As might be expected, the final chapter in the text contains the great bulk of the 
new cases. While the second edition contained only twelve cases on the subject of 
corporate reorganization, the third edition contains approximately seventy-five, 
seventy of which were decided since the publication of the second edition. The subject 
now appears under an independent chapter composed of ten sections. Undoubtedly, 
because of the volume of decisions in this branch of the law the authors will desire to 
supplement the third edition in the future. 

In closing, the writer wishes to acknowledge that he has reviewed the book from 
the viewpoint of a teacher in a small law school located in a predominantly agricul- 
tural district. The economic ills of the farmer have long proved a dilemma ¢o our 
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legislators, local and national. His problems probably will not be solved by bankruptcy 
legislation; and in the scheme of bankruptcy, he comes in voluntarily if at all, and 
normally not very often. On the business side of the picture, our distance from markets 
and freight differentials discourage the growth of industry. It follows that since there 
is little prospect for the growth of large business structures, our bankruptcy courts 
will probably continue to deal with small estates involving a few small creditors. 
Oftentimes creditor’s agreements or the general assignment are resorted to, and, when 
feasible, offer the best solution. The crux of the matter, therefore, is that our seniors, 
suddenly made practical by the realization that in a few short months they will be 
faced with the problem of making a living, dislike bankruptcy because it offers little 
prospect as a money-maker. 

It is at this point, therefore, that I should acknowledge a debt of gratitude to Mr. 
Hanna. Nowhere else in the curriculum of the small law school do we find an oppor- 
tunity to present adequately problems in the enforcement of judgments. Further- 
more, the manner of presentation both enables the teacher to point out forcefully the 
reason for bankruptcy legislation and helps arouse interest in the subject. It is a dis- 
tinct advantage, when considering specific problems in bankruptcy, to be able to refer 
to an already familiar concept covered in the first part of the text; and effectiveness 
in presentation is increased when one can contrast the race of diligence between simple 
unsecured creditors with the principle of pro-rata distribution found in bankruptcy, 
particularly when the topics of general assignments and creditors’ agreements are still 
fresh in the student’s mind. In short, this casebook has proved in practice to be a 
sound teaching instrument, with sufficient materials to lend itself to the needs of all 
types of law schools. 

Ross C. TIsDALE* 


Cases on Federal Jurisdiction and Procedure. By Armistead M. Dobie and Mason 

Ladd. St. Paul: West Publishing Co., 1940. Pp. lxiv, 1090, 149. $6.00. 

The adoption in 1938 of Rules of Civil Procedure for the United States District 
Courts has resulted in the publication of a flood of contributions of legal science, rang- 
ing in bulk from Moore and Friedman’s three-volume treatise on Federal Practice in 
its entirety to almost innumerable law review articles and notes dealing with minutiae 
of procedure under the new rules. Judge Dobie of the Circuit Court of Appeals for the 
Fourth Circuit and Dean Ladd of the College of Law at the University of Iowa have 
made their contribution to this new literature in a complete revision of Judge Dobie’s 
Cases on Federal Jurisdiction and Procedure, a revision so complete that it has been 
published as a new work rather than as a new edition. 

On handling and examining this volume, one is first impressed by its great bulk and 
by the extraordinary detail into which its subject has been carried. The one thousand 
odd pages (exclusive of appendix and tables) contain portions of almost four hundred 
judicial opinions; perhaps another fifteen hundred cases are cited and some even dis- 
cussed in footnotes. In addition, many of the 122 distinct sections and subsections 
which make up the book commence with quotations from Judge Dobie’s text on 
Federal Procedure, and more than five hundred law review articles are cited. 

One cannot fail to admire the scholarship and the industry which have gone into the 


* Associate Professor of Law, University of North Dakota. 
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production of this encyclopedic compilation. Yet the skeptic may be permitted to ask 
whether this represents the case method at its best. The question is directed not at the 
employment of text quotations and law review citations, but at the manner in which 
the regular case material has been utilized. The number of judicial opinions here 
quoted is tremendous, even for a one thousand page volume. When many pages are 
reserved for reprinting rules, statutes and text material, extreme compression becomes 
necessary. As a result, a decided majority of the cases used appear as excerpts three- 
fourths of a page to a page and a half in length. Similarly, the tremendous number of 
different topics touched upon results in numerous short sections and subsections, most 
of which contain from two to five of these bobtailed cases. An inevitable but unfortu- 
nate effect has been to diminish the interest and the teaching flexibility of the cases 
used by focusing each one sharply upon a single rule of law. Another effect, presum- 
ably the one intended, is to permit the inclusion of an amazing amount of information 
between two covers. But was the case method of law study designed to teach such 
simple facts as that a Circuit Court of Appeals will not certify a question of law to the 
Supreme Court unless it deems the question doubtful,' that motions to dismiss have 
been substituted for demurrers under the federal rules,” or that it is immaterial whether 
the petition for removal from a state to federal court or the notice thereof be filed first, 
provided both are filed about the same time?? 

Indeed it is questionable whether the dissemination of information on the intricate 
details of any procedure is the function of a university law school. The introduction 
to Frankfurter’s Cases on Federal Jurisdiction and Procedure quotes the late Circuit 
Judge Charles M. Hough as saying, “It is idle for law schools to give courses in federal 
practice. Once they come before my court they will learn more in three weeks than a 
law school can possibly teach them in a year.” The subject of federal procedure is then 
defended as coming within the ambit of scholarship insofar as it concerns “the sys- 
tematization of knowledge at once significant and susceptible of scientific ordering.” 
A casebook which goes beyond this goal into the exhaustive presentation of detail 
raises serious questions not only concerning the case method as there applied, but 
also concerning the very purpose of law school education. 

The foregoing treatment has been somewhat critical in tone, not because the case- 
book is without merits, but because it seems to this reviewer to raise issues of legal 
teaching method too vital to be ignored. For the rest, the volume admirably achieves 
its apparent ends of complete coverage and annotation, and highly contemporary 
emphasis. Hence, while some may not care to use it as the basis for classroom instruc- 


tion, every teacher of jurisdiction and procedure should find it an invaluable reference 
work, 


Grorce F. James* 


* P. 972 (six-line excerpt from Williams v. Order of Commercial Travelers of America, 41 F. 
(2d) 745 (C.C.A. 6th 1930)). 
2 P. 631 (eight-line excerpt from Howard v. United States, 28 F. Supp. 985 (Wash. 1939)). 


3 P. 449 (one-page excerpt from Bank of America Nat’! Trust & Savings Ass’n v. United 
States Nat’l Bank of Los Angeles, 3 F. Supp. 990 (Calif. 1933)). 


* Assistant Professor of Law, University of Chicago Law School. 
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This Constitution of Ours. By Florence Ellinwood Allen. New York: G. P. Putnam’s 

Sons, 1940. Pp. viii, 198. $2.00. 

When the outstanding woman jurist of this generation writes a book on This 
Constitution of Ours, one might anticipate a heavily documented treatise beginning with 
Marbury v. Madison, and ending with Chambers v. Florida. Had Florence Allen 
drawn on her rich experience in the constitutional law field and written such a book, 
she undoubtedly would have made a worth-while contribution to legal literature. 
Whereupon her scholarly tome would have gone on the shelves of a hundred law 
libraries, to be consulted by lawyers and judges deep in constitutional lore and 
promptly forgotten by everyone else. 

Florence Allen did not write such a book. Instead she wrote 124 small pages’ so 
clear and concise that he who runs may read. Thus the book is short, but so is the 
Declaration of Independence. It is simple and direct, but so is the Gettysburg Ad- 
dress. It has only eight footnotes—eight more than the Sermon on the Mount. But 
note the following ringing passages: “I see the Constitution as an instrument for 
freedom, and I shall attempt to show in these pages that, if at times seemingly in- 
superable barriers have halted our progress, the difficulty has been not so much with 
the instrument as with ourselves.”’4 ‘“‘The charity embodied in the first Article of the 
Bill of Rights is not secure until we ourselves have learned to practice that charity 
toward those with whom we may profoundly disagree.”s “Eternal vigilance is the price 
of freedom, but eternal vigilance is difficult; it makes demands on our finest, but our 
most reluctant, characteristics, for liberty and democracy and honor do not come to us 
ready-made.”® ‘‘Liberty cannot be written ready-made into a charter. It must be writ- 
ten into our hearts, and thus sent on by us as a living force to the next generation.”? 

Why did Judge Allen write this book? Does she have a definite and peculiar mes- 
sage to convey, and if so, what? This reviewer concludes that Florence Allen, the 
judge who usually deals in stark realities and not in a rarefied upper air,* nevertheless 
believes that America has a destiny peculiar unto itself and wholly different from that 
of the Eastern Hemisphere. Although her judicial opinions are frequently pragmatic 
in approach, in her book she seems to see the Western World almost as part of a 
universal plan—the melting-pot of a new race which is destined to carry the torch of 
human liberty to generations yet unborn. In fact, if someone less hard-headed than 
Judge Allen had written this book, one might think that the author attributes to 
America the major role in a metaphysical scheme of things yet to come. ““Today the 
scientist is awakening to a new conception of philosophy,” she observes in her preface. 
And thus, believing so strongly that America is the promised land of the future, she 
calls on all of us, young and old, to grasp the priceless heritage of a free people. 

Let us look at the evidence supporting my belief that Judge Allen is interpreting 
“this Constitution of ours” against a new and novel background. 


* 1 Cranch (U.S.) 137 (1803). 2 60 S. Ct. 472 (1940). 


3 The book also has an appendix containing the Constitution, an excellent index to the Con- 
stitution, a bibliography, and a general index. 


+P. 7. 5 P. viii. 6 P. 30. 7P. 124. 


* Cf., e.g., NLRB v. Louisville Refining Co., 102 F (2d) 678 (C.C.A. 6th 1939); NLRB v. 
Sands Mfg. Co., 96 F. (2d) 721 (C.C.A. 6th 1938). 
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In her preface she writes: “We should ask ourselves why? it is that here in America 
a vast body of people has been freed, to an unusual degree, from war and from threat of 
war; and what has enabled them to engage in a common enterprise, not for a favored 
class but for the ‘general welfare.’” At page 4 she writes, “and those mysterious'® 
great men, Washington, Jefferson, Lafayette, and Paine ” At page 9 she notes 
that George Washington, who presided over the constitutional convention, said, ‘““The 
event is in the hand of God.” At page 12 she notes the anomaly of a conventional, 
socially correct, and even fashionably dressed George Washington leading a revolu- 
tion. At page 115 the following significant sentences appear: “The advantage of the 
American system we take too much for granted. History does not record their like in 
any other country, at any time.”™ On the same page a French writer is quoted thus: 
“The Constitution has always had a sacred character for which there is no counterpart 
in any other country. It may be a wise political document, but it is also even more im- 
portant as the most genuine and truly mystical source from which every American 
derives the consciousness of being himself.” At page 117 we read: “The reverse side 
of the Great Seal of the United States bears the startling legend: ‘The Heavens ap- 
prove a new order of ages.’ It is for America to choose whether or not to shut out that 
prospect, or to go forward with the effort to establish a new order of ages, a republic 
of conscience in which mankind shall be freed forever from war and from the threat 
of war.” 

In what respects does Judge Allen find “this Constitution of ours” so peculiar that 
it may prove to be the one charter of liberty hardy enough to survive the present 
deathwatch of democracy? Why does she believe that our Constitution is destined to 
live, while one by one the other great documents of the remaining free governments of 
Europe perish? 

In the first place “in what previous charter can be found the profound truth of the 
Constitution that freedom depends upon the general welfare of the entire mass of 
men? No one is free until he lives for the freedom of all.’** The welfare of each indi- 
vidual man and woman is bound tightly to the welfare of all. Thus, the first principle 
is unity. In order to translate this unity of the whole people into practical terms the 
Constitution “established a strong national government in which the House of Repre- 
sentatives was directly elected by the people and at the same time it preserved self- 
government to the states.”*} Furthermore, “internal free trade over forty-eight states 
was made possible by the interstate commerce clause.’’*4 “This clause has been called 
the foundation of our solidarity as a nation.” 

In the second place, “the separation of the executive, legislative, and judicial powers 
is one of the distinctive features of our system. Experience under the colonial govern- 
ments has instilled a deep consciousness of the dangers of power concentrated in any 
one authority.”** But in their application of Montesquieu’s theory in the Western 
World the founding fathers incorporated certain novel incidents. Thus, while the 
legislative power was reposed in a Congress, the Constitution provided that this 


9 Italics added. © Ttalics added. ™ Ttalics added. ™P. 5s. 


13 P. 57. At p. 53 the author writes: “The fact that the states, under the Constitution, 
have far greater independence than similar territorial units in the governments of Europe, has 
resulted in the retention, to a high degree, of local self-government.” 


“4 P. 57. 8 P. 30. 16 P, 46. 
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Congress should meet once a year. This provision “was based upon memories of 
genuine oppression.”*? Furthermore, the constitutional convention “clogged” the war 
power and the treaty-making power by reposing them, not in the executive, but in 
the Congress. This tying-in of the war power to the general welfare, concludes Judge 
Allen, is one of the most revolutionary provisions in the entire Constitution."* 

Finally, “the rights of the individual were splendidly protected by the Bill of 
Rights.” Freedom of religion, freedom of the press, freedom of assembly, freedom 
of speech—these together are the very essence of democracy itself. “It is not too 
much to say that an extremely imperfect government may and often has over the 
lapse of years been made workable where freedom of speech, press, and assembly 
have existed; and there is no government so perfect that it will not in the course of 
time disintegrate without these safeguards.”2° 

Throughout her book Judge Allen emphasizes certain fundamentals which the 
reader is asked to bear ever in mind. She notes over and over again that true de- 
mocracy is predicated on the principle taught by great teachers since the dawn of 
recorded history—the inherent worth and dignity of man as a human creature, re- 
gardless of race, regardless of color, regardless of condition. As previously indicated in 
this review, she also sees this individual citizen as an integral and highly important 
part of a national plan—the general welfare. But in order to make his contribution to 
the general welfare and thus to the destiny of our land, each of us must work intelli- 
gently for America. Liberty and democracy are not self-executing. We must learn and 
we must work. If America is to be saved from the fate of Europe, salvation will not 
come suddenly at the mourner’s bench but through the long, strong pull of a people 
which knows why and where it is pulling. 

Judge Allen has made a most important contribution to the literature of human 
liberty. If one reads carefully the lines she has written he will learn much; if he reads 
between the lines he may learn even more. 

Tuomas Cuirrorp Bit11c* 


17 “The failure of Charles I to call the Parliament for eleven years, during which he had 
exacted forced loans from his barons, laid tonnage charges on ships, and imposed fines, had 
not been forgotten. The Parliament of France at the time of the Revolution had not been 
called into session for over a hundred years.” P. 109. 


8 “Tn no provision of our Constitution is the total change to the democratic ideal shown 
more radically than in the simple statement which gives to the representatives of the people 
the power to say whether the people’s sons shall risk their lives in armed combat, and thus takes 
from the executive in this country the power to declare war.” P. 64. 


9 P. 57. 2° Pp. 88-9. 
* Assistant to the General Counsel, Federal Security Agency. 
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